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Key Points of Report

A Joint Study Report on
The Parks and Wildlife Department’s Commercial Fishery Programs
and
The General Land Office’s Leases of State-Owned Lands

December 2000

Overall Conclusion

Neither the Parks and Wildlife Department (Department) nor the General Land Office (Office) is recovering
the full cost of administering certain revenue-generating programs related to commercial fisheries and
surface leases of state-owned land. Lack of sound cost allocation for these programs prevents the two
agencies from adequately analyzing their cost and fee structures. In addition, the private oyster-bed
leases administered by the Department do not appear to have basic terms and conditions to protect the
interests of the State. It appears that the value of the Department’s oyster-bed leases and the Office’s
coastal cabin lease permits exceed the income realized by the State for these leases.

Key Facts and Findings

Parks and Wildlife Department

* The Department did not recover approximately $9.3 million of the costs for administering the
commercial fishery programs in fiscal year 1999.

» The Department estimates that it spent approximately $95,190 in fiscal year 1999 to manage and
enforce the private oyster-bed leases. During the same period, the leases earned $47,404 in
license fees and lease revenue.

» The Department manages approximately 2,327 acres of private oyster-bed leases, recovering $3
per acre per year. The estimated value of such leases is approximately $1,000 per acre, based on
the sales comparison method of appraisal performed by an independent appraiser.

General Land Office

» The Office did not recover the costs of administering four of its seven surface lease types for fiscal
years 1998 and 1999, with one lease type not recovering approximately $1 million of its costs.
However, in total, these seven lease types collect more revenue than it costs to administer them.

« The majority of the revenue collected from the leases goes to the Texas Education Agency’s
Available School Fund and Permanent School Fund. The costs to administer the leases are paid
from the Office’s General Revenue Fund appropriations.

« The Office issues lease permits for 435 coastal cabins. The cabin structures are built, paid for, and
maintained by the permit holders, but are owned by the State. The Office assesses an annual rent
of $0.60 per habitable square foot. The estimated value of the structures is $18 per square foot,
based on a depreciated replacement cost appraisal performed by an independent appraiser.

Contact
Susan A. Riley, CPA, Audit Manager, (512) 936-9500

Office of the State Auditor

Lawrence F. Alwin, CPA

This audit was conducted in accordance with Government Code, Section 321.013(f).




Executive Summary

DECEMBER 2000

Legislative Issues

Neither the Parks and Wildlife Department
(Department) nor the General Land Office
(Office) isrecovering the full cost of
administering certain revenue-generating
programs related to commercia fisheries and
surface leases of state-owned land. The
amounts not recovered in these programs
(estimated at $9.3 million for the Department
and $1 million for one surface lease type at the
Officein fiscal year 1999) are being funded
through sales of other licenses and appropriated
funds. The Legislature has not mandated that
these programs be self-supporting through
statutory guidance. Therefore, the agencies
have not held that as an expectation.

Not only do the costs exceed the revenues,
but the State is also not earning any return on
itsinvestment in these state resources. The
estimated value of the Department’ s oyster-
bed leases and the Office’' s coastal cabin
permits exceed the income realized by the
State for these leases.

The Legidlature may wish to provide guidance
to these agencies on the expectations for
administering the programs so that the State's
interests are protected. On page 3 of this
report, the State Auditor’s Office provides alist
of possible options for the Legidature to
consider. There are most likely other options
available that are not listed due to the limited
nature of this study.

Agency Issues

Neither agency has analyzed costs and
revenues by individual fishery or lease type to
determine if these activities were recovering
their costs. When the State Auditor’s Office
requested thisinformation, the agencies did not
have a method for collecting it. The State
Auditor’s Office established a cost alocation
methodol ogy based on estimates to arrive at the
numbers presented in this report.

Without accurate cost information by
activity, the agencies could not assess
whether costs could be reduced or whether

A JOINT STUDY REPORT ON THE

the fee structure is reasonable. The agencies
should establish a cost alocation method so
that they may collect thisinformation.
According to the agencies, management
currently reviews cost by function rather than
by individual fishery or lease type.
Analyzing costs by individual fishery or
lease type in conjunction with current
practice would provide a complete picture for
making management decisions.

The Department’ s private oyster-bed leases
and the Office’ s coastal cabin permits share
severa characteristics that may not bein the
State' s best interest. No new leases are being
issued, and because leases are consistently
being renewed by the same individuals, the
State does not benefit from a competitive
environment.

Summary of Agency Responses

The management of the Parks and Wildlife
Department and the General Land Office
generally agree with this report’ s findings,
options, and recommendations. The full text
of the Parks and Wildlife Department’s
response begins on page 20. The full text of
the Genera Land Office’ s response begins on

page 33.

Summary of Objective and Scope

The State Auditor’s Office and the
Comptroller of Public Accounts performed
thisjoint study at the request of Senator Bill
Ratliff, Chairman of the Senate Finance
Committee.

The State Auditor’ s responsibilities were to:

» Provide detailed information on the
revenues collected compared to the costs
incurred for administering the programs
and leases.

PARKS AND WILDLIFE DEPARTMENT’S COMMERCIAL FISHERY PROGRAMS

AND THE GENERAL LAND OFFICE’S LEASES OF STATE-OWNED LANDS
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Executive Summary, concluded

e Compare the Genera Land Office’sand
the Parks and Wildlife Department’s
leases to similar leases of state-owned
land at other agencies.

e Examine lease terms and conditions to
ascertain whether they represent the best
interests of the State of Texas.

The Comptroller of Public Accounts
responsibility was to provide supplementary
background research. In addition, the
Comptroller of Public Accounts hired an
independent appraiser to establish an
estimated value of the leases.

The scope of the study included the
commercia fishery programs at the Parks

A JOINT STUDY REPORT ON THE

and Wildlife Department and surface leases
of state-owned land managed by the General
Land Office. The study did not include oil
and gas exploration and/or production lease
programs, nor did it specifically include the
Department of Hedlth’srolein the
commercial fishery programs.

This study focused only on the financial
aspects of the commercial fisheries and
surface leases of state-owned land. This
report does not discuss other aspects of the
programs, such as environmental protection
or economic impact.

PARKS AND WILDLIFE DEPARTMENT’S COMMERCIAL FISHERY PROGRAMS

AND THE GENERAL LAND OFFICE’S LEASES OF STATE-OWNED LANDS
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Options for Legislative Consideration

Information provided by the State Auditor’s Office

The Legislature may wish to consider providing guidance to the Parks
and Wildlife Department and the General Land Office on expectations
regarding the self-sufficiency and revenue-generating potential of the
commercial fishery programs and leases of state-owned surface land.

Options could include:

O Require full or partial cost recovery of all administrative and
operational costs.

O Mandate the agencies to report periodically on the costs of the
programs.

O Require the agencies to reduce the costs by a specified
percentage.

The Legislature may wish to consider requiring the agencies to analyze
the costs and benefits of the programs and report the results. The
Legislature could consider the results and whether the State would be
best served by continuing the programs.

The Legislature may wish to consider amending the Parks and Wildlife
Code, Chapter 76, to:

ad Require the Parks and Wildlife Commission (Commission) to
consider the commercial value of the oyster-bed leases when
setting the fees.

O Declare the interests that the State may have, if any, in the
transfer and sale of the oyster-bed leases.

O Provide authority to the Commission to prohibit or restrict the
transfer and sale of the oyster-bed leases.

O Incorporate other sanctions or penalties in addition to
termination of the lease for leaseholders who do not pay by the
due date.

O Clarify the State’s intentions regarding the current statutory

prohibition disallowing one individual to “own or control” more
than 100 acres.

A JOINT STUDY REPORT ON THE
PARKS AND WILDLIFE DEPARTMENT’S COMMERCIAL FISHERY PROGRAMS
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Summary

The Parks and Wildlife Department (Department) is not recovering the full cost of
administering its commercial coastal and inland fishery programs. The Department did
not recover approximately $9.3

Figure 1: million of the costs for administering
The Department did not recover approximately $9.3 million of the commercial fishery programsin
commercial fishery administration costs. fiscal year 1999
Fiscal Year 1999 Commercial Fishery Programs The Department has not assessed

Program Revenue Costs Deficit the financial status of the
Coastal Fisheries $ 3,234,145 (6 9,337,376) s 6,103,231) | ndividual fishery programsto

o determine whether costs could be
Inland Fisheries $ 3,429 ($ 3,195,556) ($ 3,192,127) reduced or whether the fee
Total $ 3,237,574 ($ 12,532,932) ($ 9,295,358) structure is reasonable. The
Source: The State Auditor’s Office developed estimates based on the Depart_ment cannot accurately
Law Enforcement Division’s timekeeping data and other divisions’ staff determine the amount of resources
estimates, and applied them based on the number of licenses issued by it expends on administeri ng each
fishery.

fishery or oyster-bed | ease because

it does not have a sound cost
allocation method. Also, the oyster-bed |eases do not appear to protect the interests of
the State because they lack basic terms and conditions. For example, the lease
agreements do not include:

. Defined time period for the length of each lease

. Clear terms for consideration/amount due per acre leased

. Provisions that allow the State to buy back the |eases

. Provisions that reserve the State' sright to renew, amend, cancel, or otherwise

modify the agreements

In addition, the estimated value of the Department’ s oyster-bed |eases exceeds the income
realized by the State for these |eases.

The State Auditor’s Office did not review the Department of Health’srolein the
commercial fishery programs, nor did we audit the financial systems that produced the
numbers used in thisreport. This study focused on the financial aspects of the
commercial fisheries, not on assessing economic impact or environmental concerns.

A JOINT STUDY REPORT ON THE
PARKS AND WILDLIFE DEPARTMENT’S COMMERCIAL FISHERY PROGRAMS
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Section 1: Information provided by the State Auditor’s Office

Oyster-Bed Leases, Coastal Commercial Fisheries, and Inland
Commercial Fisheries Did Not Recover Approximately $9.3 Million of
Their Costs in Fiscal Year 1999

Information
provided by the

State Auditor’s
Office

In fiscal year 1999, the Parks and Wildlife Department (Department) did not recover
approximately $9.3 million of the costs of administering its commercial fishery programs.

Not only is the Department not recovering what it costs to administer the programs,
but the State is also not earning any money for the fish and shellfish that are harvested
or for the use of submerged state-owned land. The revenue for the programs comes
from the sale of commercial fishing licenses and rent. The Department does not have
a sound method for accurately determining the costs of administering each individual
commercia fishery program, which prevents it from knowing whether it could reduce
its costs or restructure itsfees. Asaresult, the costs not recovered for these programs
are financed by revenue from recreational and other licenses.

PAGE 6

Coastal Commercial Fisheries

Many areas within the Department (including law enforcement,

Commercial Fisheries regulatory oversight, environmental protection, and administrative
Inland Commercial Fisheries services) support the commercial fishery programs. Becatise most of
«  Shellffish (mussels and clams) these areas do not have estimated percentages to allocate cost by
+  Finfish fishery program or to track staff time at a detailed level, the

Department has to rely on broad estimates when budgeting for the
fishery programs. According to the Department, its focus has been

. Crab

*  Oysters to protect the State’ s resources; therefore, the Department reviews
: g]{isrtner'Bed Leases costs by resource rather than by individual commercial fishery

. Finﬂshp program. In addition, Department staff members expressed the

+  Menhaden difficulty some divisions have in tracking resource management

costs by individual fishery because costs are incurred through
sampling activities that benefit numerous fishery programs.

Currently, the Department allocates an estimated percentage of its budget to
commercial fisheries, which includes all coastal and inland fishery programs (see text
box). The Department devel ops this percentage by having each division estimate the
benefits it provides to groups of the public, such as anglers, commercial fisherman,
and boaters. This exercise resultsin broad estimates, not the information by
commercial fishery program that the Department needs to determine whether it could
reduce its costs or restructure itsfees. In addition, the areas could not provide support
to show how the estimates were derived. (One exception isthe Law Enforcement
Division, which tracks staff time at a detailed level. The Law Enforcement Division
incurs most of the costs related to the commercial fishery programs. Law
Enforcement costsinclude not only costs to enforce laws and regulations but also
costs to protect the State’ s natural resources.)

The Department has no accurate way to determine the actual costs associated with the
individual commercial fishery programs. Although the Department did not have a
sound cost allocation method, the State Auditor’ s Office devel oped estimates based on
the number of licenses issued and applied them based on the Law Enforcement
Division’'s timekeeping data and other divisions' staff estimates.

A JOINT STUDY REPORT ON THE
PARKS AND WILDLIFE DEPARTMENT’S COMMERCIAL FISHERY PROGRAMS
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feesfor inland commercial fishery programs.

Section 1-A: Information provided by the State Auditor’s Office

It Generated in Fiscal Year 1999

Table 1
Revenue and Costs for Oyster-Bed Leases
Fiscal Year License Fees and Management and Deficit
Lease Revenue Enforcement Costs
1998 $ 50,119 ($ 96,810) ($ 46,691)
1999 $ 47,404 ($ 95,190) ($ 47,786)

Source: The State Auditor’s Office developed estimates based on the Law Enforcement
Division’s timekeeping data and other divisions’ staff estimates and applied them based
on the number of licenses issued.

unnecessary duplication in their administration.”

statute, the Commission has not raised the |eases and fees.

A JOINT STUDY REPORT ON THE

Section 1-A of this report provides detailed cost and fee information on the oyster-bed
leases. Section 1-B contains detailed information on all of the coastal commercial
fishery programs, including the oyster-bed leases. Section 1-C discusses the costs and

The Oyster-Bed Lease Program Cost $1 for Every $0.50 of Revenue

The Department spent
$1 for every $0.50 of
revenue the private
oyster-bed lease
program generated (see
Table 1). Becausethe
Department has not
assessed the costs
associated with
administering the
oyster-bed leases, it
cannot determine the
reasonableness of its

fee structure. Parks and Wildlife Code, Chapter 76, Section 301, Subsection 5, which
establishes the oyster-bed |eases, states that the “[Parks and Wildlife] Commission
shall consider measures, where practicable, that will minimize cost and avoid

The Department provides oyster licensing services and production and game law
enforcement services. The Department charges rental fees, license fees, and permit
fees. These fees may be too low to cover the Department’ s costs for providing these
services. While the Parks and Wildlife Code allows the Parks and Wildlife
Commission to charge more for leases and fees than the minimums prescribed in

. In 1983, the Legislature increased the statutory minimum rental fee for the
oyster bedsin the Parks and Wildlife Code to $3 per acre per year. 1n 1985,
the Legidature amended the Code to alow the Parks and Wildlife
Commission to set a higher rental fee for the oyster-bed leases. The fee has
not been increased since 1983. Due to the limited entry into the private
oyster-bed leases, a competitive market has been created for these leases. An
independent appraiser estimated the value of these leases at $1,000 per acre
(see Section 2). This estimated value is the amount that individuals are
willing to pay for the rights to the private oyster-bed |eases.

. Oyster Boat and Oyster Fisherman licenses originated in 1989, and the fees
have not been adjusted since. The Oyster Boat license fee is $350 for resident
fishermen and $1,400 for non-resident fishermen. The Oyster Fishermen
license feeis $100 for resident and $250 for non-resident fishermen. These

PARKS AND WILDLIFE DEPARTMENT’S COMMERCIAL FISHERY PROGRAMS

DECEMBER 2000

AND THE GENERAL LAND OFFICE’S LEASES OF STATE-OWNED LANDS
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PAGE 8

licenses must be renewed annually. These licenses allow people to take or
attempt to take oysters from the public waters of the State for the purpose of
sale, barter, or exchange, or for any other commercial purpose.

. In 1993, an Oyster Boat Captain license was added, and the fee has not been
adjusted since. Thefeeis$25 for resident fishermen and $100 for non-
resident fishermen and must be renewed each year. These licenses allow
people to operate commercial oyster boats while taking or attempting to take
oysters from the public waters of the State.

(Oyster Boat, Oyster Fisherman, and Oyster Boat Captain licenses are required for
leaseholders as well asfor oystermen using the public reefs.)

According to the Parks and Wildlife Code, Section 76.017, rental fees from oyster-bed
leases are due on March 1 of each year, and failure to pay when due terminates the
lease. The Department did not receive all 1998 and 1999 payments by the deadline.
Although the amount of the overdue rental feesisinsignificant, the Department has
never imposed a late fee or terminated alease for non-payment. Furthermore, the
Department granted permits to transplant and harvest oysters to the leasehol ders that
had not paid their rental fees:

. Thirty-five percent (15 of 43) of the March 1, 1999, |ease payments were late.
Two of these late payments were not received until one year after the due
date.

. None of the 43 leaseholders paid the rental fee by the March 1, 1998, due

date. The amount of time that lapsed between the due date and the date
payment was received ranged from a few days to five months.

In addition, the agreements for these leases do not appear to protect the interests of the
State (see Section 3). While only the oyster-bed |ease program has been discussed in
detail in this section, similar issues exist with the other commercial fishery programs.

Section 1-B: Information provided by the State Auditor’s Office
The Coastal Commercial Fishery Programs Did Not Recover
Approximately $6.1 Million of Their Costs in Fiscal Year 1999

The coastal commercia shrimp, crab, finfish, oysters, and oyster-bed lease fishery
programs did not recover approximately $6.1 million of their costsin fiscal year 1999
(see Table 2 on the next page). Because the Department has not assessed its costs
associ ated with administering the individual fishery programs, it cannot determine the
reasonabl eness of its fee structure or whether costs could be reduced. The menhaden
fishery isthe only commercid fishery program with a positive cash flow into the
Department.

See Appendix 7 for a complete table of the coastal commercial fishery programs
license revenues and costs for fiscal years 1998 and 1999.

A JOINT STUDY REPORT ON THE
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The Coastal Fishery Division prepared revenue and cost estimates over ayear ago for
the fishery programs based on budget and fee estimates. The Coastal Fishery Division
stated that the “figures should be considered estimates since there are few accounting
methods available to accurately charge Department work performed to a specific
fishery. The results should be used with caution.” The State Auditor’s Office found
that the Department still does not have a sound method in place to alocate costs by
commercial fishery or to analyze such information.

According to the Department, its focus has been to protect the State' s resources;
therefore, the Department reviews costs by resource rather than by individual
commercial fishery

Table 2 program. In
Fiscal Year 1999 Revenue and Costs for Coastal Commercial Fishery Programs addition, the
Department
. License Fees, Grants, Management and I -
Fishery and Lease Revenue Enforcement Costs Contiibution/(Deficit) gxf?resfed Lhe
Shrimp $ 2548232 | $ 6128429 | $  (3,580,197) Itticulty that some
divisions havein
Crab 177,584 482,842 (305,258) trmkl ng resource
Finfish 183,094 1,874,274 (1,691,180) management costs
Oysters 142,351 727,289 (584,937) by individua fIShery
because costs are
Oyster-bed Leases 47,404 95,190 (47,785) incurred through
Menhaden 77,939 29,353 48,586 sampling activities
Other a 57,540 N/A 57,540 that beneflt_
numerous fishery
Combined $ 3,234,145 $ 9,337,376 $ (6,103,231) programs.
a Includes General Fishing Commercial License revenue. There is no method to accurately
determine what would constitute a “general fishery.” Therefore, it is assumed that revenues Commercial
benefit the whole coastal program and that related Department costs were absorbed by licenses and fees
the other fisheries. may be too low to

Source: The State Auditor’s Office developed estimates based on the Law Enforcement
Division’s timekeeping data and other divisions’ staff estimates and applied them based on

generate sufficient

the number of licenses issued. revenue to cover the

DECEMBER 2000

Department’s
management and enforcement costs. The fees for some commercial fishing and boat
licenses have not been increased in the past 10 years. The Parks and Wildlife Code
allows the Commission to set fee amounts for commercial licenses. Increasing the
fees charged for these licenses is one way to help reduce future deficits between
fishery revenues and the costs expended by the Department to manage, regulate, and
enforce them. According to the Department, any increase in fees should be prudent to
minimize disruption to the economic stability of the fisheries, given their current
economic conditions.

Section 1-C: Information provided by the State Auditor’s Office
The Inland Commercial Fishery Programs Recovered Less Than
1 Percent of Their Costs

Theinland commercia finfish and shellfish programs recovered less than 1 percent of
what it costs to manage and enforce them (see Table 3 on the next page). These two

A JOINT STUDY REPORT ON THE
PARKS AND WILDLIFE DEPARTMENT’S COMMERCIAL FISHERY PROGRAMS
AND THE GENERAL LAND OFFICE’S LEASES OF STATE-OWNED LANDS PAGE 9



Table 3

small programs are the only commercia fishery programs administered by the Inland
Fisheries Division. Because the Department has not assessed the costs associated with
administering these fishery programs, it cannot determine the reasonableness of its fee
structure or whether costs could be reduced. (See Appendix 7 for a complete table of
the inland commercial fishery programs’ license revenues and costs for fisca years
1998 and 1999.)

These two small commercial fishery programs require very little administrative
oversight by the Inland Fisheries Division, and the costs to the Division for
administration are negligible. However, the enforcement costs for these programs are
significant. Law enforcement efforts are spent on deterring illegal commercial
activity on the State' sfreshwaters. Although the inland programs are small in
comparison to the coastal program, the inland fisheries are spread out across the
State’ s freshwater reservoirs and rivers, while the coastal fisheries are concentrated in
the coastal bays. Therefore, some of these costs may be unavoidable.

Commercid

Fiscal Year 1999 Revenue and Costs for Inland Commercial Fishery Programs

licenses and fees

Fishery

may be too low to
Management and Deficit generate sufficient

License Fees Enforcement Costs revenue to cover the

Non-Game Fish
(Finfish)

Department’s

$ 3,100 $ 2,677,203) | ($ 2,674,103) management and

Mussel and Clam
(Shellfish)

enforcement costs.
329 (518,353) (518,024) The $50 fee for the

Combined

permit to sell non-

$ 3,429 ($ 3,195556) | ($ 3,192,127)

game fish has not

Source: The State Auditor’s Office developed estimates based on the Law Enforcement been increased

Division’s timekeeping data and other divisions’ staff estimates and applied them based .
on the number of licenses issued. since 1991, and the

PAGE 10

$30 resident and
$800 non-resident mussel and clam fishing license fee has not increased since 1993.
The Parks and Wildlife Code allows the Commission to set fee amounts for
commercial licenses.

According to the Department, the freshwater shellfish (mussels and clams) fishery
provides very little economic benefit to the State. Furthermore, the current harvesting
of freshwater mussels could be negatively affecting the health of the resource and
putting the State in danger of further federal environmental restrictions. In addition,
only 11 Resident Commercial Mussel and Clam Fisherman licenses were sold in fiscal
year 1999. For these reasons, the program may be susceptible to elimination.

A JOINT STUDY REPORT ON THE
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Section 2: Information provided by the Comptroller of Public Accounts

Estimated Value and Appraisals of Oyster-Bed Leases

The estimated value of the 2,327 acres held in 43 leases is $1,000 per acre, for atotal
value of $2,327,000. A moratorium on new |leases increases the value of current |eases
that can be, and are, passed down through generations and privately bought and sold
among a limited group of individuals. Although leases have been bought and sold for a
century, little information exists on the actual sale prices. State law requires only that the
leaseholders file arequest with the Department to transfer the permit to new ownership.
Official lease transfer noticesfiled in the county clerks' offices and obtained for this study
state only that the new leaseholder paid either $1 or $10 “and other consideration.”

Information
provided by the

Comptroller of
Public Accounts

However, Department staff in the Seabrook office kept track of sale amounts through
personal conversations and word-of-mouth. In addition, a certified appraiser
conducted personal interviews with leaseholders. Of the 13 known sales since 1985,
the average sale price was $665 per acre. Adjusted for inflation by the Consumer
Price Index, that figure risesto $745 per acre in year 2000 dollars. (See Table 4.)
Four salesin particular were considered by the appraiser to be a good indication of
value, raising the estimated value to $1,000 per acre. (See Appendix 3.)

Table 4
Known Lease Sales
Lease NO. Acres Actua_ll Sales Date Actual Price Adjusted price Adjusted Sales Price
Price per Acre per Acre (2000) (2000)

268-A 50.00( $ 5,000 8-10-87 | $ 100 | $ 150.79 $ 7,540
299-A 100.00( $ 106,074 6-11-91 | $ 1,061 | $ 1,334.43 $ 133443
301-A 100.00| $ 20,000 1-24-85 | $ 150 | $ 238.80 $ 23880
357-A 33.32 sold with 3014
403-A 46.60| $ 50,000 5-18-94 | $ 1,073 | $ 1,240.25 $ 57796
404-A 45.80| $ 11,000 5-27-94 | $ 240 | $ 277.41 $ 12705
405-A 11.00( $ 45,000 4-24-95 | $ 2,005 | $ 2,253.65 $ 24790
406-A 11.44 sold With 4054
407-A 17.08( $ 17,080 5-18-94 | $ 1,000 | $ 1,155.87 $ 19742
411-A 21771 $ 21,770 5-18-94 | $ 1,000 | $ 1,155.87 $ 25163
424-A 61.23| $ 34,000 5-27-94 | $ 555 | $ 641.51 $ 39280
425-A 37.20( $ 11,000 5-27-94 | $ 296 | $ 342.14 $ 12728
426-A 4473 $ 65,000 5-24-94 | $ 1453 | $ 1,679.48 $ 75123

Totals $385,924 $ 432,190

Weighted Averages $ 744.94

Sources: Parks and Wildlife Department and U.S. Department of Labor Consumer Price Index
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Both the private oyster-bed reefs and the oyster shells (whether or not the oysters
themselves are dive) are state property. Live oysterson private oyster-bed |eases are
personal property, according to state law.

A JOINT STUDY REPORT ON THE
PARKS AND WILDLIFE DEPARTMENT’S COMMERCIAL FISHERY PROGRAMS
PAGE 12 AND THE GENERAL LAND OFFICE’S LEASES OF STATE-OWNED LANDS DECEMBER 2000



Section 3: Information provided by the State Auditor’s Office

Oyster-Bed Lease Agreements Do Not Appear to Protect the Interests of

the State

Information
provided by the

State Auditor’s
Office

DECEMBER 2000

The 43 active oyster-bed |ease agreements do not appear to contain basic terms and
conditions to protect the interest of the State. The Department is authorized to issue
oyster-bed leases under Parks and Wildlife Code (Code), Chapter 76. However, the Code
does not provide specific guidance as to the nature, terms, or conditions according to
recently issued Attorney General Opinion JC-0237.

The oldest existing lease was issued in 1954. The most recent issuance was in 1983.
In 1989, the Department instituted a moratorium on the issuance of new leases, which
continues to this day.

The Department did not use a competitive process to issue these leases. Leaseholders
simply completed the paperwork, marked the lease site, paid the application fee,
participated in a public hearing, and received a certificate of location agreement for a
private oyster bed. These private leasehol ders have advantages over other oystermen
because:

. They can harvest from the public reef during Texas' oyster season (November 1
to April 30).

. They can transplant oysters from the restricted reefs and later harvest them
from their private leases when the public reef season is closed (May to
October by permit).

. The Department patrols and protects their leases from poachers.

The oyster-bed |ease agreements i ssued between 1954 and 1983 do not include:

. Defined time period for the length of each lease

. Clear terms for consideration/amount due per acre leased

. Provisions that allow the State to buy back the |eases

. Provisions that reserve the State' sright to renew, amend, cancel, or otherwise

modify the agreements

L ease agreements issued in the 1950s and 1960s require leaseholders to notify the
Department of transfers or changesin assignment. L ease agreementsissued in the
1970s and 1980s require leasehol ders to secure prior written consent from the
Department for transfers and changes in assignment. In addition, the Code alows
U.S. residents and domestic corporations (corporations for profit incorporated under
the laws of Texas) to lease private oyster beds, but limits them to no more than 100
acres.

Because the lease agreements do not contain specific terms and conditions, and the
Code does not provide specific guidance, private oyster-bed |eases have been:

A JOINT STUDY REPORT ON THE
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Virtually held in perpetuity over the years. The leases issued by the Department
did not have terms, so leaseholders held ownership with no competition for
renewal of the leases aslong as they paid the annual rental fee. In addition, the
Department never reissued the original lease agreements to incorporate and
update terms and conditions.

Sold and transferred by leaseholders many times over the years. For example,
the original owner of aleaseissued in 1954 held the lease until he sold it in
1976. Theindividual that bought the lease still owns it today. Neither of
these individua s was required by the Department to renew the leasein a
competitive process. According to research information provided by the
Comptroller of Public Accounts' independent appraiser, recent transaction
values indicate that |eases were sold for an average of $665 per acre.
Although leasehol ders are authorized to sell their oyster-bed leases, the State
realizes no income from these sales.

Purchased and held on behalf of minor children in what may be an attempt to
circumvent the intent of the 100-acrelimit. A 37.2-acre lease was purchased
from an existing leaseholder in 1986. The assignment of the lease was
recorded in the name of the trustees for two minor children and signed by the
trustees. At the same time the trustees purchased leases in each of their
names. One trustee purchased leases totaling 84.25 acres, and the other
trustee purchased 83.00 acres and an additional 92.4 acres as the president of
acompany. All of these leases were sold in 1994. These transactions are not
atypical. Other related parties simultaneously held leasesin excess of 100
acres.

Purchased and held by a non-Texas corporation. One lease appearsto bein
conflict with the Parks and Wildlife Code. A corporation incorporated in
Louisiana purchased a 61-acre |ease from aleaseholder in 1994. This
corporation still holds the lease today.

Senator Bill Ratliff requested an Attorney General Opinion regarding Parks and
Wildlife Code, Chapter 76, dueto the lack of terms and conditionsin the agreements.
In addition, it was unclear as to whether the leases were held in perpetuity by current
leaseholders.

The Attorney Genera recently issued an opinion (JC-0237) regarding the State's
oyster-bed leases, concluding:

An oyster-bed lease authorized under Chapter 76 of the Parks and Wildlife Code
isaperiodic, year-to-year lease that may be terminated at the end of any lease
year by the State after giving reasonable notice of termination. A Chapter 76
oyster-bed |ease does not create a perpetual leasehold interest.

An oyster-bed leaseholder is authorized to sell or convey the oyster-bed lease.
The lease does not expire on the death of the leaseholder.

Chapter 76 does not prohibit afamily member or family business partner from
acting as an agent for other leaseholders; rather, it proscribes the “control” of
more than 100 acres of submerged land by the same person. No person may
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exercise power or authority over more than 100 acres of submerged land
pursuant to one or more oyster-bed leases. Control over more than 100 acres
of land covered by water pursuant to another person’s oyster-bed leaseis not a
“|lease-breaking condition” that allows the State to cancel the lease by which
such control is exercised.

The Attorney General Opinion clarifies that the Department has the authority to
terminate existing leases and to change the method of awarding these leases. See
Appendix 2 for acomplete copy of the Attorney General Opinion.
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Section 4: Information provided by the Comptroller of Public Accounts

Comparison With Other States’ Oyster-Bed Programs

Information
provided by the

Comptroller of
Public Accounts
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According to the National Marine Fisheries Service, 19 other states also harvest
oysters. In 1998, Texas production ranked third behind top producers L ouisiana and
Washington State. Other top producers—Muississippi, Connecticut, and Florida—
were also surveyed. These states comprise 93 percent of the total 1998 oyster
production. (See Appendix 6 for information on state oyster landings.)

Louisiana

Louisiana s oyster program began in 1870. Jurisdiction over the program resides with
the Louisiana Department of Natural Resources (DNR). Louisiana approves leases on
afirst-come, first-served basis, with few restrictions. This means that |eases are
awarded to individuals as long as they provide DNR with asurvey of the area
proposed for lease, certify that the areaiis not already leased, and provide an affidavit
that they will comply with certain conditions.

Leases have a 15-year term at an annual fee of $2 per acre. Leaseholders are allowed
to hold more than one lease and up to amaximum 1,000 acres per entity. A shorter
term may berequired if the areaisin acoastal restoration impact area. A leaseholder
may break alease at any time. Stateresidency isrequired for leaseholders. A lease
renewal application is required, and the Department approves renewals. Leases can
be transferred as long as the transfer is recorded with the Department; no approval is
required.

As of January 2000, there were over 8,800 |eases covering more than 415,000 acres of
submerged land. Records dating back to 1959 indicate that both the number of acres
leased and the number of individual leaseholdersincreased every year. Lease sizes
vary, although they are most commonly 20 to 50 acres.

L ease areas are subject to enforcement patrol, gaming inspections, and health
inspections. The DNR provides enforcement patrol and gaming inspections and
mediates disputes between leaseholders. The Department of Health and Hospitals
conducts health inspections.

Oil and gas |eases share many of the same areas with oyster-bed leases. Conflicts
between oil and gas companies and fishermen occasionally develop when oil and gas
rigstear out the oyster bottoms. DNR established an Oyster Lease Damage
Evaluation Board to help with such disputes, although many are resolved in court. Qil
and gas seismic surveys must be coordinated with individual |easeholders.

Washington

The Department of Natural Resources (DNR) administers the state's oyster leasing
program. The state began leasing oyster bottoms in 1895. The Department of Health
determines water quality and product quality issues. The Fish and Wildlife
Department (FWD) oversees the biology aspect of aquaculture farming.
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The DNR’s standard | ease agreement has a 10-year term. DNR manages
approximately 250 leases for 80 leaseholders. Currently, leaseholders are not limited
to the number of acresthey may lease. Leases are not renewed automatically;
leaseholders must apply for renewal. Barring any violations or unpaid rents, leases
are usually extended. An oyster lease may be sold or assigned to another party. If
leaseholders sell or assign their leases, they must notify DNR of the lease assignation
and file proper documentation.

FWD classifies oyster grounds into four groups by productivity. It further classifies
oyster grounds into either “on-ground” or “off-ground” cultures. (Off-ground cultures
involve placing nets and fences underwater from which oysters hang in sacks or
packets.) After determining the class and type of culture, annual rental charges are
based on the number of acres leased and the average of the previousfive years
production.

Generally, the leaseholders in Puget Sound pay $145 per acre per year for on-ground
culture and $116 per acre per year for off-ground culture. On the West Coast, class
two beds pay $141 per acre per year, class three pay $85 per acre per year, class four
pay $48 per acre per year and class five $32 per acre per year for buffer land.

Mississippi

Mississippi’s oyster lease program dates back to the 1890s. The Mississippi
Department of Marine Resources (DMR) oversees the oyster program. A |easehol der
must have been aresident of the state for at least five years. One lease per individua
is alowed with a maximum 100 acres per lease. The leasefeeis $1 per acre. The
state shell retention fee for both public and lease areas is $0.15 per sack.

L eases are renewable every year over a 25-year period. After the 25-year period,
leaseholders must rebid for the lease. |If the original leaseholder does not receive the
bid, the new leaseholder must compensate the origina leaseholder for any upgrades.
Currently three leases exist.

L eases are transferable with Department approval. Leaseholders are required to work
the lease areas every year and must provide a brief annual report to DMR.

L easeholders are also responsible for obtaining all required environmenta permits,
including those for wetlands. The wetlands permit fee is $500. Any oil and gas
operator planning seismic surveysin or near oyster grounds must coordinate with
individual leaseholders.

DMR conducts health inspections and mediates disputes between leasehol ders.

Connecticut

Connecticut’s oyster program dates back to the 1840s when a Town Oyster Ground
Committee provided oversight. By the 1860s, a state program was needed to oversee
theindustry leasing. The state came up with a perpetual grant or franchise. The
oystermen took ownership and were required to pay an annual fee of $0.60 per acre,
which gave them the right to plant, cultivate and harvest shellfish. These grants were
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grandfathered when a new leasing system was established in 1915. Today, if the taxes
owed on the franchise remain unpaid for five years, the lease reverts back to the state.

In 1915, the state began a competitive bid lease program. If a person wantsto lease
acreage, the Connecticut Department of Agriculture will advertise the lease through
public notice and accept sealed bids. The state does not initiate leasing. The
minimum bid is $2 per acre. Acreage bids can range from $50 to $200 per acre
depending on the attributes of the lease, water quality and competition in the area.
Once abid is accepted and a lease signed, |ease terms range from a minimum of 3
years to a maximum of 10 years.

On average, the leases usually rent for $24 per acre annually. Leasesizeislimited to
500 acres, and an individual cannot own more than two leases. The state has a
transplant relay program to move mildly polluted oysters to private leases.

Connecticut has approximately 61,000 acres of oyster reefs being farmed by 35
companies. The state aso has public oyster lands that were recognized by court
decree establishing a boundary around the beds. However, private oystermen find
strict limitations on the types of equipment they can use on public reefs make
harvesting from these reefs economically infeasible.

Florida

The aquaculture division of the Department of Agriculture oversees Florida s oyster-
bed leasing program. There are approximately 3,500 acres and 770 leaseholders.
About one-half of the leases are under an older, expired program, and about one-half
are under a program that was initiated in the 1980s.

The new program provides leases on a first-come first-serve basis with a $15 per acre
per year rental fee and a $200 upfront processing fee. Leases are for a 10-year term.
The applicant must include a business plan, which is referenced in the lease.
Generaly, lease renewal is automatic, but more controversial leases must be reviewed
before the Board of Trustees consisting of the governor and six cabinet members.
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State Auditor’'s Recommendations

DECEMBER 2000

The Department should immediately begin capturing accurate cost information on
the commercial fishery programs. Management should develop a sound cost
alocation method. The methodology and basis used should be documented.

With agood cost allocation method in place, management can determine whether
costs could be reduced.

Management should determine whether the fee structure for the commercial
licenses is reasonable, based on the results of program costs analysis. The
Department should establish areview schedule of costs and fee structure.
Management should make the necessary recommendations to the Parks and
Wildlife Commission for any feeincreases. Department management and the
Commission should take into consideration the commercial value of the
licenses when setting the fees.

The Department should determine whether the State would be best served by
continuing the private oyster-bed leases and whether additional leases would
benefit the State.

Management should determine whether the rental fee for the oyster-bed leases
is reasonable, based on the results of program costs analysis. It should make
recommendations to the Parks and Wildlife Commission concerning any
adjustments to the rental fee for the lease period commencing March 1, 2001,
or as soon as possible thereafter. Management and the Commission should
take into consideration the commercial value of the leases when setting the
fees. At the same time, management should reissue the lease agreements to
incorporate terms and conditions to protect the interests of the State.

Management should enforce Parks and Wildlife Code, Chapter 76, Section
76.017 (d), which states that “failure to pay any rental when due terminates
the lease.”

The oyster-bed |ease agreements should be reissued when any transfer or sale
of acurrent lease occurs to incorporate terms and conditions to protect the
interests of the State.

Management should consider setting an expiration term for the existing
private oyster-bed leases. At the end of this time period, leases would be
renewed under some type of competitive process. In determining how to
structure the competitive process, saf eguards should be built in to ensure that
the oyster beds are not destroyed or over-harvested.
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The Parks and Wildlife Department’s Response
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A o Please find enclosed the department’s response to the final draft of “A Joint
Study Report on the Parks and Wildlife Department’s Commercial Fisheries
e DR SANSTY Programs and the General Land Office’s Leases of State-Owned Lands.”

The Report does a good job of describing and analyzing some very complex
issues. The long history of these commercial fisheries and lease programs
makes it especially appropriate that such a thorough review was conducted. The
conclusions in this Report will be most useful in addressing these important

Guwve Thanks for 1ssues.

the Memories... . o )
I want to compliment you on the professionalism displayed by all of your staff

on this project. It was a pleasure to work with them. If you require additional
information, please contact Gene McCarty, Chief of Staff, at 389-4651.

Sincerely,

Lone Star Legacy.

Glve to the
Lone Star Legacy

Endowment Fund

Enclosure
4200 SMITH SCHOOL ROAD
BUSTI, TEngl 27 ‘;754;",3823(') To manage and conserve the naiural and cullural resources of Texas for the
www.tpwd. state tx.us use and enjoyment of present and fulure generations,

A JOINT STUDY REPORT ON THE
PARKS AND WILDLIFE DEPARTMENT’S COMMERCIAL FISHERY PROGRAMS
PAGE 20 AND THE GENERAL LAND OFFICE’S LEASES OF STATE-OWNED LANDS DECEMBER 2000



1 The department agrees that these cost accounting methodol ogies should be
reviewed for possible improvement. The department will begin that task
immediately. However, the department believes that a cost benefit analysis
should be a consideration before changing cost accounting procedures. The
department does capture cost information for its fishery operations, although
itisnot as detailed as some other operations. The department believesthis
information is, in general, adequate to deter mine cost reduction needs.

The department has not seen a need in the past to differentiate between
commercial and recreational fishery costs. Our mandate is to manage and
protect the fishery resource. 1n doing so, the department does not view the
resource as commercial versusrecreational. In addition, as the Auditor has
stated, the commercial fishery program has not been mandated as a self-
supporting program.

Allocation of time to commercial and recreational fisheries, especially with
field sampling, is difficult because sampling gear is not specific to these two
activities. For example, a trawl sample will catch shrimp, crabs, and fish, all
of which can effect both the management of commercial and recreational
fisheries and non-consumptive use.

2. The department agrees that a formal review schedule to examine license fees
would be beneficial. The department does periodically review the fee
structure for its commercial licenses. For example, in August, 2000 the
department increased the shrimp and seafood dealer licensefees. Sncethe
commercial fisheries programis not mandated by statute as a cost recovery
program, license fees have not been tied to costs.

Recovering resource rent (monies earned beyond a reasonable business
profit) from commercial fisheriesis a management goal in all of the
department commercial fishery management plans. However, many of these
commercial fisheries are economically depressed and essentially have no
resource rent to provide.

In most cases, the department would have to raise license fees substantially to
recover its operational and administrative costs. Economic impact analysis
has shown that the local and regional value of fisheries could be jeopardized
if large license fee increases were imposed. |n addition, fisheries contribute
to the economic health of the state more than just through the license fees
paid.

3. The Oyster Fishery Management Plan adopted by the Commission in
1988 specifically addressed the functioning of the oyster lease
program. It recommended a continuation of the program because of
the social, economic, and health benefits to the state. However, it
recommended a moratorium on issuing any new |leases because the
current amount was adequate for the management goal. The
department has annually reviewed the request for new leases and found
the present strategy and number appropriate. The department agrees
that these annual reviews should continue in conjunction with input
from other state agencies.

A JOINT STUDY REPORT ON THE
PARKS AND WILDLIFE DEPARTMENT’S COMMERCIAL FISHERY PROGRAMS
DECEMBER 2000 AND THE GENERAL LAND OFFICE’S LEASES OF STATE-OWNED LANDS PAGE 21



PAGE 22

The department will review the rental fee for the oyster leases to determine if
itisreasonable and, if appropriate, will provide recommendations to the
Parks and Wildlife Commission.

The department agrees that new terms and conditions should be devel oped
with oyster lease holders. Outreach efforts with appropriate stakeholders will
begin as soon as possible to discuss options for new conditions, such asthe
appropriate length of a lease and transfer of leases.

The Department will enforce the terms of Chapter 76 that require the
termination of a lease when the rental fee is not received by the due date.

The department agrees that |ease agreements should be reviewed based on
the Attorney General opinion issued June 22, 2000. The recent Attorney
General’s opinion regarding oyster leases noted that the current statutes
provide little guidance in many areas of the program’'s administration. The
department has not historically inferred powers on itself for regulating
industries when the statutes are silent or ambiguous. Legidative clarification
on some broad management authority and principals would be helpful in
developing new lease program terms and conditions to protect the interest of
the state.

The department agrees that new terms and conditions should be devel oped
with oyster lease holders. Outreach efforts with appropriate stakeholders will
begin as soon as possible to discuss options for new lease conditions, such as
the appropriate length of a lease and transfer of leases.

The department agrees that new terms and conditions of oyster leases,
including expiration and renewal issues, should be developed as soon as
possible.

Chapter 76 of the Parks and Wildlife Code does not set an expiration term or
mention a competitive award process. The Attorney General opinion does
state that the leases are periodic, year-to-year leases that may be terminated
at the end of any lease year after giving reasonable notice of termination. The
Opinion does not address the award process. Legislative clarification on
these issues would be helpful in developing new lease program terms and
conditionsto protect the interest of the state.

Conditions for renewing leases have historically been a very contentious issue
for all fisheries managed with these types of license limitation systems. Once
a businessinvests capital in a fishery, there isincentive to know that capital is
protected for the long term. Developing a competitive process for lease
renewalsisalogical goal for the state to maximumits return on the harvest of
public resources. However, the stability of businessesis also something the
state benefits from in the form of tax revenues, employment, etc. The
development of these renewal policies should be done with maxi mum input
from all appropriate stakeholders.
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Summary

The General Land Office (Office) is not recovering the full cost of administering four
of its seven surface lease types, with one lease type not recovering approximately

$1 millionin fiscal years 1998 and 1999. However, in total, these |leases collect more
revenue than it costs to administer them.

. Coastal easements earned less than 15 percent of the costsincurred to manage
the leases, with costs not recovered of approximately $1 million in fiscal year
1998 and again in 1999.

. Coastal leases earned less than 2 percent of the expenditures incurred to
manage the leases, with costs not recovered of approximately $81,000 in
fiscal year 1999 and $74,000 in fiscal year 1998.

. Coastal surface lease revenue was just over haf of the costs incurred to
administer the leases. The coastal surface leases did not recover
approximately $37,000 in fiscal year 1999 and $33,000 in fiscal year 1998.

. Coastal cabin permit revenue wasjust over half of the costsincurred for
administration. The cabin permits did not recover approximately $114,000 in
fiscal year 1999 and $97,000 in fiscal year 1998.

Table 1 In addition, the
Fiscal Year 1999 estimated val ue of
Contribution/ the Office's coastal
Lease (Assignment) Type Revenues Expenditures (Deficit) cabin permits
Coastal Easements $ 169,097 $ 1,236,920 $ (1,067,823)
Coastal Leases 1,645 82,828 (81,183) aﬁp.ears to exe(;leed ed
Commercial Leases and Easements 1,025,311 221,471 803,840 the income r 1Z
Surface Leases — Uplands 876,321 321,533 554,788 by the State for
surface Leases - Coastal 43,517 80,095 @36,578) | theseleases. The
Cabin Permits 198,624 312,604 (113,980) Officeissues
Miscellaneous Easements 819,913 679,631 140,282 permits for cabins
Total $ 3,134,428 $ 2,935,082 $ 199,346 al ong the Texas
Source: The State Auditor’s Office developed estimates and applied them based on the coast that a_re built
division staff estimates. and maintained by

DECEMBER 2000

the permit holders.
It assesses an annua rent of $0.60 per habitable square foot. The estimated valueis
$18 per square foot, based on a depreciated replacement cost analysis performed by an
independent appraiser. Permits are sometimes sold privately if the Office approves a
transfer of the permit from one individual to another. The estimated value of such
sales for cabin permits varies considerably with location and amenities. Permitsin
less desirable fishing areas can be valued at $20,000 to $30,000. Permitsin highly
desirable areas can be valued at or above $50,000.

The commercial leases and easements, upland surface leases, and miscellaneous
easements earned more than they cost to administer. The mgjority of the revenue
collected from leases goes to the Texas Education Agency’ s Available School Fund
and the Permanent School Fund. The costs to administer the leases are paid from the
Office's General Revenue Fund appropriations.
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When the State Auditor’ s Office requested the cost information, the General Land
Office did not have a method to capture actual cost information by type of lease. In
addition, the Genera Land Office has not assessed its costs by lease type to determine
whether costs could be reduced or whether the fee structure isreasonable. The
Genera Land Office cannot accurately determine the amount of resources it expends
on administering each lease type because it does hot have a sound cost allocation
method.

The State Auditor’s Office did not review leases related to oil and gas or mineras, nor
did we audit the financial systems that produced the numbers used in thisreport. This
study focused on financial aspects of the surface leases of state-owned land, not on
assessing economic impact or environmental concerns.
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Section 1: Information provided by the State Auditor’s Office

Four of the General Land Office’s Seven Types of Surface Leases Did
Not Recover Their Costs, With One Lease Type Not Recovering
Approximately $1 Million

The General Land Office (Office) is not taking advantage of the revenue-generating

potential of certain programs. The Officeis not recovering the costs of administering

State Auditor’ four of its seven surface |ease types, with one lease type not recovering approximately
uditor’s . . . A . . ..

Office $1 million of its costs. Not only is the Office not recovering its costs to administer
these four lease types, but the State is a so not maximizing its revenue opportunities
for the use of state-owned land. However, in total these |eases collect more revenue
than it costs to administer them.

Information
provided by the

The commercial leases and easements, upland surface |leases, and miscellaneous
easements earn more than they cost to administer. The majority of the revenue
collected from leases goes to the Texas Education Agency’ s Available School Fund
and the Permanent School Fund. The coststo administer the leases are paid from the
Office's General Revenue Fund appropriations.

The four lease types that did not recover their costs are coastal easements, coastal
leases, coasta surface leases, and cabin permits. Specific details on the costs not
recovered for the four lease types during fiscal years 1998 and 1999 are as follows:

. The coastal easement leases earned less than 15 percent of the costsincurred
to manage the leases, with costs not recovered of approximately $1 millionin
each of the fiscal years 1998 and 1999.

. The coastal |eases earned less than 2 percent of the expendituresincurred to
manage the leases, with costs not recovered of approximately $81,000 in
fiscal year 1999 and $74,000 in fiscal year 1998.

. The cabin permits earned $0.64 for every dollar spent to administer them,
with costs not recovered of approximately $114,000 in fiscal year 1999 and
$97,000 in fiscal year 1998

. The coastal surface lease revenue was just over half of the costs incurred to
administer the leases, with costs not recovered of approximately $37,000 in
fiscal year 1999 and $33,000 in fiscal year 1998.

The effect for the State is that General Revenue appropriations paid at least $1 million
more in fiscal years 1998 and 1999 for these |ease activities than the Available and
Permanent School Funds received in revenues. (See Appendix 8 for a complete table
of fiscal year 1998 revenues and costs.)
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Table 2

Fiscal Year 1999

Lease (Assignment) Type Revenues Expenditures Contribution/(Deficit)

Coastal Easements $ 169,097 $ 1,236,920 (1,067,823)
Coastal Leases 1,645 82,828 (81,183)
Commercial Leases and Easements 1,025,311 221,471 803,840
Surface Leases — Uplands 876,321 321,533 554,788
Surface Leases — Coastal 43,517 80,095 (36,578)
Cabin Permits 198,624 312,604 (113,980)
Miscellaneous Easements 819,913 679,631 140,282
Subtotal 3,134,428 2,935,082 199,346
Mental Health and Mental Retardation * 290,159 158,779 131,380
Other State Agencies * 98,142 13,333 84,809
Total $ 3,522,729 $ 3,107,194 415,535

 The Office assists other agencies that have state-owned land with their leases. The Office’s involvement in the leasing
process varies, depending on the need of the agency. The Office does not usually receive any compensation for costs it
incurs. The Office will sometimes receive reimbursement for some of its costs through a clause in the lease agreement or
through a memorandum of understanding with the other agency. The expenditures are for the Office’s costs associated

with assisting the other agencies with leases. However, the revenues are deposits to other agencies.

Note: The table shows total revenues and expenditures for each of the seven lease types reviewed, with the resulting
contribution/deficit. In addition, system developmental costs of $71,125 have been deducted from the expenditures

because the grant revenue for the system was realized in a prior year.

Source: The State Auditor’s Office developed estimates and applied them based on the division staff estimates.

determining actual costs for each lease type because:

using a percentage based on the divisions' estimates.)

analyzing cost recovery and fee structure.

percentage of time spent administering each lease type.
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The Office has not reviewed the financia status of these leases by individual lease
type for 1998 or 1999 to determine if it could possibly reduce costs or whether the fee
structures are reasonable. According to the Office, its primary focus has been to
preserve the State' s resources; therefore, the Office reviews costs by function rather
than by individual leasetype. The Office cannot accurately determine the amount of
resources it spends on administering the individual |ease types because it does not
have a sound cost allocation method. The Office does not have a method for

. The Office does not adequately track time spent administering various lease
types or have a sound basis for the estimated percentages of time spent on the
individual lease types. (The costs provided in Table 2 above are allocated

. The Office recognizes fees and rent (revenues) from leases when they are
received, not when they are earned. For example, aleaseholder may pay his
or her lease rent three years in advance. The Office does not alocate the rent
over the three years, but in the fiscal year that it is collected. However, the
costs are recorded in each fiscal year. Whilethisis correct governmental
accounting for the financial statements, it does not provide atrue picture for

As aresult, there is no accurate way to determine the actual costs by individual lease
type associated with administering the various leases. The estimated numbersin this
report are based on information from division staff members who estimated the
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Section 2: Information provided by the Comptroller of Public Accounts

Estimated Value and Appraisals of Coastal Cabins

The Office renews permits for 435 existing coastal cabins. No permits are issued for
new cabin locations and structures. Thisincreases the value of the current permits,

Comptroller of which can be and are passed down through generations and privately bought and sold.
Public Accounts Theland and cabin structures are owned by the State but built and maintained by
permit holders. The permit only gives the individual the right to inhabit the cabin.
The Office assesses an annual rent of $0.60 per habitable square foot. The average
rental payment to the Office for a cabin permit is $628 annually. The estimated value
of the cabin structuresis $18 per square foot, based on a depreciated replacement cost
analysis performed by an independent appraiser.

Information
provided by the

Therea value for the State relates to the permit itself rather than the cabin structures
because the number of permitsislimited. However, it isnot possible to assessavalue
for the permit because the permits are sold in private transactions. The permit holder
must get approval from the Office to transfer his permit to another individual and pay
atransfer fee, but the value of the transferring permit is not disclosed to the Office.
Therefore, to make some assessment of the relative value of the cabin lease permits
compared to the revenue received, the cabin structures were appraised. This approach
seemed reasonabl e because the revenue collected is based on the habitable square
footage of the structures. However, interviews and discussions with local Office staff
members, local residents, and local chief appraisersindicate that the sale value of a
permit in a private transaction could range from $7,000 for apoor cabinin arelatively
inaccessible |ocation to $80,000 and up for premium cabinsin popular fishing areas.
Sizes of the cabins vary from 284 square feet to over 6,000 square feet.

Half of dl current cabin permits are issued for cabins along the intracoastal and bay
waters of Kenedy and Kleberg counties. The remainder are issued for cabins along
the waters of Brazoria, Jackson, Calhoun, Aransas, Refugio, San Patricio, Nueces,
Willacy, and Cameron counties.

! Interviews with General Land Office Coastal Coordination Council permitting assistance coordinator in Corpus
Christi, Texas, field office (since retired), November 2000; also, Willacy County Navigation District staff,
November 2000.
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Section 3: Information provided by the State Auditor’s Office

Issuance of Cabin Permits and Other Leases Could Be Enhanced to
Further Protect the State’s Interests

Information
provided by the

State Auditor’s
Office

PAGE 28

Overal, the Office' s agreements for the cabin permits and other |eases appear to
contain the basic terms and conditions needed to protect the interests of the State. The
agreements might be strengthened with additional clauses that were found in similar
lease agreements used by other state agencies. For example, the leases and permits
could possibly be strengthened with clauses that alow the Office to adjust the rent or
fees during the term of each lease.

Asin the case of the Parks and Wildlife Department’ s oyster-bed leases, the Office
does not use a competitive process to issue the cabin permits. Cabin permits are
issued for five-year terms. At the end of the term, the leaseholder simply renews the
permit for another five-year term after an inspection by the Office. In addition,
leasehol ders may transfer permits to someone else. The leaseholder must notify the
Office of any permit transfer, which the Office must approve. The Office chargesa
$325 transfer fee, but the State realizes nothing if the permit holder engagesin a
private sale of the transferred permit.

Some cabin permits issued by the Office may be in violation of the Texas Natural
Resources Code, Sections 33.124 and 33.125, and Texas Administrative Code, Title 31,
Section 155.4. Both codes state that the School Land Board may not grant a permit
authorizing continued use of a structure located within 1,000 feet of a state or federal
wildlife sanctuary or refuge. In 1991, the Brazoria National Wildlife Refuge boundaries
were expanded. Some existing cabin structures were located in the expanded boundaries.
There are gpproximately 66 cabins that may bein violation of thislaw. According to the
Office, it has terminated 14 of these permits within the past year and is working to
terminate the remainder.
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Section 4: Information provided by the Comptroller of Public Accounts

Comparison With Other States’ Lease Programs

The federal Submerged Lands Act of 1953 granted states the rights to natural
resources of the submerged |ands from the coastline to no more than 3 nautical miles

Comptroller of (5.6 km) into the Atlantic, Pacific, the Arctic Oceans, and the Gulf of Mexico. A
Public Accounts major exception is the coastal waters of Texas and western Florida, where state
jurisdiction extends from the coastline to no more than 3 marine leagues (16.2 km)
into the Gulf of Mexico.”

Information
provided by the

Aswith Texas, the most common forms of coastal |eases in the states surveyed for
this report are issued for mineral exploration and production, commercial purposes,
and docks and piers. For the purposes of this report, we surveyed the residential and
recreational lease, permit, or license programs of several Atlantic, Pacific, and Gulf
Coast states.

Alaska

The State of Alaska has a Personal Use Cabin Permit Program, devel oped specifically
as a one-time solution to the large number of unauthorized cabin structures on state
land. (Most cabins were used for duck hunting and sheltering winter snow machines.)
The program was intended to phase out the cabins. It was based on a lifetime estate or
permit granted to those names on the original application. When al of the owners of a
particular cabin are deceased, the cabin is either removed or can be converted to a
public use cabin. The permits are for the foot print of the cabin and do not include
any land acreage. The permits are renewed every six years at a cost of $100 annually.
Theoriginal cabins may not be improved or replaced in the event of aloss. The
permit is not assignable.

When the state began this program, and moved to identify and permit unauthorized
cabins (which Alaskans call “duck shacks’), it discovered many new unauthorized
cabins whose owners would also like to be rewarded with a cabin permit.

Alaska has other 10-year non-renewable |eases avail able for commercial purposes, for
a $100 non-refundabl e application fee, public notice costs and survey and appraisal
costsif necessary. These leases may be renewed after a new public review process,
but the procedure is not automatic. The annual lease fee varies from regulation to
regulation for different programs. Some commercia guide camp leases rent for
$2,000 per year based on fair market value. Other 10-year |ease rentals a so based on
fair market value are computed at a per acre basis ranging from $250 to $1,500 an
acre.

L eases issued by the State of Alaska can be assigned provided the leaseholder isin
good standing, the site is used according to the development plan and the rent is paid.
Damaged or destroyed structures under this program can be replaced.

2U.S. Minerals Management Service, Federal Offshore Statistics through 1998 (Washington, D.C., 1999), p. 1.
(Internet document.) www.mms.gov/stats/PDFs/Fedlands.pdf
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Florida

The Florida Department of Environmental Protection acquires and disposes of lands
as directed by the Board of Trustees of the Internal Improvement Trust Fund. The
Department oversees approximately 11 million acres of state lands, including more
than 7,000 lakes and 4,510 idands of 10 acres or morein size. The department
provides upland leases for educational facilities, vegetable farming, and mineral, oil,
and gas exploration.

Florida has a program similar to the Office’ s cabin leases, but on a much smaller
scale. The Florida Department of Environmenta Protection’s Submerged Land
section monitors 20 “stilt houses” in state waters on Florida s western coast in Pasco,
Charlotte, and Lee counties. The houses are privately owned.

In the 1970s, the state required owners of these housesto register with the state. In
the 1980s, the state told all registered owners they would have to pay afeefor being
on state land beginning in 1998. At that point, no more stilt houses could be built.
These owners paid $200 for the 20-year lease with the state that requires annual rental
adjustments every five years. Leases are renewable, are not competitively bid and do
allow for rebuilding. The current annual lease rate is $841 dollars. The next
adjustment will bein 2002.

Louisiana

The Louisiana Department of Natural Resources provides staff support to the State
Mineral Board in granting and administering leases on state-owned lands and water
bottoms. Leasesissued are exclusively for the production and devel opment of
minerals, primarily oil and gas, and for the purpose of optimizing revenue to the state
from the royalties, bonuses, and rentals generated therefrom.

No evidence could be found that the state has a program similar to the Texas cabin
lease program.

Maine

Maine's Bureau of Parks Land grants standard leases and constructive easements on
the submerged lands along the state’ srocky Atlantic Coast. Standard leases are issued
for al structuresthat in total area occupy more than 500 square feet and are limited to
commercial fishing use. The minimum annual rental fee is $100.

For both permanent and non-permanent structures occupying less than 500 square
feet, the state may grant a 30-year lease or easement, to be renewed at the Bureau's
option. Leases are transferable with the Bureau’ s prior written approval.

All structures on submerged |ands existing before October 1, 1975, were granted
constructive easements; however, all easements are due to terminate by September 30,
2005.

For the easements, Maine charges a $50 application processing fee and afive-year
$50 registration fee payable when the lease is executed and every five years thereafter.
Any lease transfers, assignments, and amendments have a $10 administrative
processing fee.
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The non-commercial easements are usually for private berthing and docking spaces.
L easeholders are prohibited from renting these facilities out or charging afee for their
use.
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State Auditor’'s Recommendations

PAGE 32

The Office should immediately begin capturing cost information by individual
lease type. Management should develop a sound cost allocation method. The
methodology and basis used should be documented. With a sound cost
alocation method in place, management can determine whether costs can be
reduced. Analyzing costs by individua lease type in conjunction with current
practice would provide a complete picture for making management decisions.

Management should determine whether the fee structure for leasesis
reasonabl e based on the results of program cost analysis. Management should
make the necessary recommendations to the School Land Board for any fee
increases. Management and the School Land Board should take into
consideration the commercial value of the permits and leases when setting the
fees.

The Office should determine whether the State and its citizens would be best
served by continuing each cabin permit and make a recommendation to the
School Land Board. If not, structures should be removed from the property at
the earliest possible time.

The School Land Board should review its current rules regarding damage and
removal of structures. The Office should determine the best method to
recover the State’s costs for removing the structures and remediating
environmental damage if the permit holder failsto satisfy its contractual
obligation. These methods may include requiring a bond or non-refundable
deposit from leaseholders, or increasing damage fees.

The Office should determine which surface lease types, if any, would best
benefit the State by issuance through a competitive process. At the end of
lease terms, the Office should renew leases using a competitive processto
ensure that the State receives maximum benefit for the use of state-owned
resources. The Office may want to follow its competitive bidding procedures
for oil and gas lease sales.

Permits and |ease agreements could possibly be strengthened with additional
clauses wherever applicable that would increase benefits to the State.

Cabin permits still in violation of state laws should be terminated as soon as
possible.
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The General Land Office’s Response

Texas General
Land Office

December 5, 2000

Mr. Lawrence F. Alwin, CPA
P.O. 12067
Austin, Texas 78711-2067

David Dewhurst
Commissioner . Dear Mr. Alwin:

Management of the General Land Office (Office) generally agrees with the
report’s conclusion that some of the surface lease types did not fully recover
their administrative costs, but that overall the net of revenues over costs for
the surface lease program exceeded $415,000 during the review period. As
the auditors stated, there is no statutory requirement for the surface lease
program to recover its costs; however, the program did so. One of the
. primary responsibilities of the surface lease program is to preserve coastal
public land, which does not necessarily imply revenue maximization. The
Office has charged fees that are relevant to “he type of lease instrument
issued. As such, lease types with a coastal protection or regulatory purpose
do not necessarily result in revenues commensurate with those resulting from
commercial lease instruments, even though the costs of administering the
leases may be comparable.

The Office would like to emphasize that revenues generated from surface
leases other than cabin permits are not used for program operations but
instead are deposited directly into the State Treasury, primarily into the
Permanent School Fund and the Available School Fund. On the other hand,
program operations are funded from appropriations the Office receives from
the Legislature.

The Office disagrees with the report’s comparison between the $.60 per
square foot annual rental fee charged for cabins and the $18 per square foot
estimated depreciated replacement value of the structures, which the permit
holders actually built and paid for. As the report indicates, some permit
holders may be receiving compensation from new permit holders when they
have their permits transferred to them. The compensation would represent a
value in the permit itself, which the Office does not currently receive any
1700 North part of.
Congress Avenue

Sincerely,
Austin, Texas
78701-1495 .

Larry R. Soward
512-463-5001 Deputy Land Commissioner/Chief Clerk

Stephen F. Austin Building

LRS: HSY
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1 The Office agrees with the importance of capturing accurate cost information
and will continue to capture such data along the major functional lines of
accountability for the lease program, asit has been doing. Costswill also be
directly attributed to the instrument types where feasible or allocated on the
basis of the proportional effort involved, such as the number of inspections
performed.

The Office has taken actions to reduce costs associated with the lease
program through the years. One example of actions taken to reduce costs
that resulted frominternal cost analysis involved a re-organization and staff
reduction in 1999 that resulted in approximately 12 full-time positions being
eliminated or left unfilled. Another example is the proposed rule changes that
the Office will present to the School Land Board (S.B) at the January 2001
meeting which will streamline |ease operations, thereby further reducing
program costs.

2. The Office agrees with the benefit of assessing the reasonableness of the fee
structures for surface leases. Saff consideration has been given to whether
changes are warranted and should be recommended to the SLB, which holds
the ultimate authority for establishing the fee structure for surface leases.
Feeincreases for surface leases were last made effective in 1996 and have
continued to be evaluated. It should be noted that the amount of fees charged
for the various surface lease instruments is not based solely on the costs
associated with administering the lease instruments. Also, the statutory
provisions that authorize surface leases do not mandate cost recovery.

The surface lease fee structures take into consideration the type of activity
being licensed, including whether the instrument isfor public recreational
use, such as public piers and public park boat ramps; for private use, such as
residential piers; or for commercial uses, such asfor marinas or restaurants.
The fee structures also consider any benefits provided to the Sate and its
land, such as habitat restoration and protection projects contributed by
lessees under leases for which a token amount of feesis collected. Also, the
feesfor coastal surface leases take into account that many of the leases are
issued to oil and gas companies to encourage offshore oil and gas drilling,
from which the Permanent School Fund receives very sizeable royalties that
were not included in the revenues presented in this study.

3. The Office agreesthat dilapidated or derelict cabin structures should be
removed at the earliest practicable time. The Office has, and will continue to
use, a process in which staff analyzes every cabin permit application or
transfer request and makes recommendations to the SLB. The SLB makes the
final determination of whether the permit isin the best interest of the Sate
and the public. Every cabin permit has been, and will continue to be,
reviewed individually to ensure compliance, consistency and fairness.

4, The Office is currently addressing the concern about removing damaged or
unauthorized structures. The cabin contract contains a provision that
specifies the cabin permittee is responsible for the costs of removing
unauthorized structures and remediating any environmental damage. The
Officeis evaluating practicable means of ensuring sufficient funds for
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removing unauthorized structuresin an environmentally sound manner for
those instances in which the permittee fails to satisfy its contractual
obligation for structural removal. Consideration is being given to
opportunities presented by the economies of scale resulting from removing
multiple structures simultaneously.

The Office has considered whether there are surface |ease types which would
best serve the Sate by being issued on a competitive basis. After
consideration of the financial and environmental impacts, some lease typesin
certain circumstances have been found to benefit from, and have been issued
using, a competitive bid process. Some examples include the commercial
leases of Central Market and the Triangle in Travis County.

Surface leases are unique in that many of the instruments are issued to
adjacent property owners, which does not make them conducive to a
competitive bidding process. Also, unlike oil and gas leases, surface leases
are not issued in a commodity market. Therefore, different factors must be
considered in the lease i ssuance process, including the impact on the lessee’s
investment and maintenance decisions; the costs of administering the bidding
and amendment process; and changes to the lease term that may be needed to
satisfy a competitive market.

The Office has continually revised and strengthened the terms of its lease
agreements and would wel come specific suggestions for consideration. The
cabin permit was most recently revised to strengthen itsterms. It now
specifies that no waste may be disposed of on Sate land and al so contains
specific configurations for docks and piers, which areintended to reduce the
impact on natural resources.

The Office has been engaged in an effort to terminate cabin permitsthat are
in violation of state law. It should be noted that the cabinsin proximity to the
Brazoria Refuge were initially granted an exemption from the 1000-foot
restriction, which, for many of the cabins, expired in 1998. None of the
permits have since been renewed. Also, many of the 66 cabins are addressed
in the Christmas Bay Coastal Preserve Management Plan, which will be
presented to the SLB for approval on December 12, 2000, and then forwarded
to the Parks and Wildlife Commission for ratification. Some of the cabins
remain because of the cost of removing the structures and the risk of adverse
environmental impact to sensitive habitats. The Office continuesto work to
resolve theissuein a satisfactory and reasonable manner.
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Appendix 1:

Objective, Scope, and Methodologies

DECEMBER 2000

Joint Objective

The primary objective of this project was to determine whether the Parks and Wildlife
Department’ s commercial fishery programs and the General Land Office’ s leases of
state-owned land charge sufficient revenues to cover the costs of administering these
programs and whether the |ease agreements protect the interests of the State of Texas.

Joint Scope

In hisletter dated June 24, 1999, Senator Bill Ratliff, Chairman of the Senate Finance
Committee, requested that the State Auditor’ s Office and the Comptroller of Public
Accounts conduct ajoint study. On November 4, 1999, a meeting was held with
Senate Finance Committee staff to finalize the scope of the study. The agreed upon
scope was as follows:

The study would examine al of the Parks and Wildlife Department’s
commercial fishery programs and leases of state-owned lands for
recreational or business operations by the General Land Office for
fiscal years 1998 and 1999. The study would not include oil and gas
exploration and/or production lease programs, nor would it
specifically include the Department of Hedth's role in the
commercial fishery programs.

This study focused only on the financial aspects of the commercid fisheries and
surface leases of state-owned land. This report does not discuss other aspects of the
programs such as environmental protection or economic impact.

The State Auditor’ s responsibilities were to:

. Provide detailed information on the revenues collected and the costs incurred
for administering the programs and leases.

. Compare the Genera Land Office’ s and the Parks and Wildlife Department’s
leases to similar leases of state-owned land managed by other agencies.

. Examine lease terms and conditions to determine whether they represent the
best interests of the State of Texas.

The Comptroller of Public Accounts' responsibility was to provide supplementary
background research. In addition, the Comptroller of Public Accounts hired an
independent appraiser to establish an estimated value of the leases.
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Methodologies

The methodology used by the State Auditor’ s Office included:

. Nine interviews with Parks and Wildlife Department and Genera Land Office
executive management, divisional management, and field staff members.

. Documentary evidence such as:

Unaudited revenue and cost data generated by the Department’s Chief
Financial Officer and divisions. Some costs were allocated using
percentages from staff estimates.

Unaudited revenue and cost data generated by the Office’ s various
divisions. Some costs were allocated using percentages from staff
estimates.

Forty-three active lease agreements for the private oyster-bed leases
and all subsequent transfer and sale documents on record.

“Boiler plate” |ease agreements for the seven lease types at the Office.
The Sunset Advisory Commission report for the Department.

Newspaper articles and reports related to the commercial fishery
programs and |eases.

Similar lease agreements from other state agencies.

. Procedures and tests conducted:

Direct observation of the oyster-bed |ease tracts and dredging
activitiesin Galveston Bay.

Direct observation of an oyster processing plant.

Direct observation of the condition of and types of cabinsin Bastrop
Bay and Christmas Bay.

Direct observation of recorded documents at the Galveston County
Courthouse and the Chambers County Courthouse.

Review of the 43 oyster-bed |ease agreements administered by the
Parks and Wildlife Department and subsequent transfer and sale
documents.

Review of the oyster-bed |ease rental fee payments for fisca years
1998 and 1999

Review of the Office’s“boiler plate” |ease agreements for the seven
lease types.

Comparison of the Office’s “boiler plate” lease agreementsto similar
agreements of other state agencies.
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. Analysis techniques used:

- Data comparison.
- Cost dlocation.

. Criteria used:
- State Auditor’ s Office Accountability Project Methodology general
and specific criteria.
- Texas Statutes and Administrative Code.
- The General Appropriations Act.
- Other standards and criteria developed through secondary research
sources, both prior to and during fieldwork.

The methodology used by the Comptroller included:

. Genera performance review-style research.

. Interviews with Parks and Wildlife Department and Genera Land Office staff
members were conducted by telephone and in person.

. Tours (with State Auditor’ s staff) of oyster-bed and cabin leases in Galveston
Bay.

. Interviews of staff in the chief tax appraisers officesin several counties along
the southern Texas coast.

. Research and contact with agency staffsin several states.

Other Information

Fieldwork at the agencies was conducted from October 1999 to August 2000.
Although this study was not an audit, the State Auditor’ s Office did follow

(1) government auditing standards related to the sufficiency and competency of
evidence, and (2) requirements for quality control review.

The following members of the State Auditor’ s staff performed work:

. Kim McDonad (Project Manager)

. Marios Parpounas

. Juan R. Sanchez, MPA

. Sherry Sewdl|

. John Swinton, CGFM, M PAff

. Tracy Waite

. Susan A. Riley, CPA (Audit Manager)
. Craig D. Kinton, CPA (Audit Director)

The following members of the Comptroller of Public Accounts' staff performed work:

. Laure McLaughlin
. Susan Kimbrough
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Appendix 2:
Attorney General Opinion

In June 2000, Senator Bill Ratliff requested an Attorney General Opinion regarding
the oyster lease agreements and the Park and Wildlife Code, Chapter 76, due to the
lack of terms and conditions in the agreements. In addition, it was unclear in both the
lease agreements and the Code whether or not the |eases were held in perpetuity by
current leaseholders.

The regquest was submitted by Senator Bill Ratliff, Chairman of the Senate Finance
Committee on December 15, 1999. The Attorney General issued Opinion JC-0237 on
June 22, 2000.

The Attorney Genera’s Opinion follows.
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e o THE AT TowsaT GEHNERAZ  Krate nr Tuuss
Jour Coruyx

Jums 22, 20HM0
The Homprahle Bill Rathifl Cralnion Mo, JC-0237
Chair, Senate Finance Comrmirles
Texas State Senafe Re:  Whether an oyster-bed lesse aulbonmed hy
.0 Bax 12068 chapier T4 of the Parks and Wildlife Code s &
Augtin. Texas TET1I rerpetual lense or an anrual besse, and relwied

gacalions  (RO=0163-17)
Dipar Senatos Raliff:

YWow ask a number ol gesstions repanding oyeser-bid |eases nider chapler 76 of the Parks and
Wikilfe Code. Because you do nol ask aboud sny pamticalar lease or sifuation, we answer your
quesiiene in general terms and only with reference to chapter 76. W conclode tha & chagier 76
oyster-bed lease is o periodic, year-to-year |ease that may he terminmed o the cid alany lease vear
by giving reaspaahle nodice of the teemination; i is nod 2 perpetual lease. We aleo conelude thal an
oyater-bied leascholder is authorized o sell or canvey the oyster-hed lease, and that the lesse does
niod expire when the lesseholder dies.  Additionally, ebpier 76 does mot prohibit a family member
ar family husiness partner from scting as an agent for siher leascholders; rathir 1 proscnbes the
“contm]” of maore than 100 acres of submerged land by the same person, Mo person may exerciso
poweror aullonty over mose than 100 acres of sabmerged land pursuant to one or more cywier-bed
lensss, Finally, we conclwle that control of mors tham 100 seres of band covensd by waler pursoant
o analher person”s ovster-hed lease is nol 2 “lease-breaking condition™ thad allows the state 1o capee]
the lease by which such costrel ks easrcised

Your first sencs of questions pertaing 1o the berms and conditions of an ayster-bed lease:

In a l=ase hetween the state and an individual, does the
ahsence of asteted term of the lease grant that leasebold in perpeiaity,
or does B bssee’s payment of snvaal rest on lessed lasds nender the
lease an annual oneT I the sale, at scane paint in the fiahare, revokes
oF renegotiabes lerms of these lese, will it owe compensation for
lost proporiy rghts to these leaseholders? If the leasehold is indeed
gramied in perpetaity, does the leaselalder Bave an unlimited nght 1o
sl ar convey the lease” Does the lease sxpire when the leascholder
ikies, oF can i1 be conveyed o herrs!
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Letter from Homarable Ball Ratlail, Chairman., Senate Fingnce Compainies, Texss Stale Senate, bo ke
Homarable John Comyn, Texas Atomey General, &1 1 (Dec. 15, 199%) {on file with Opinion
Commitiee) [hereinofler “Request Letber™).

Before sldressing your specific questions in detail, we review the stafutes reganding oyster-
bed lesses, Al heds and baitome and the products of the heds and bottoms of bays and inlets in this
slate and that par of the Gali of Mexko walhin tbe jorisdection of the state are ale properly. See
TeX. PARKS & WiLn. Cone Ann, & L0 (el (Vernon 1991). The state may permit e of the waters
and the bottoms and taking of products therefrom, See id. The Farkes and Wildlife Department (the
“Depamment”), # state agency, is directed o regulse the laking and conservation of all forms of
marine life and shells, and to administer the ws melanng o figh, ovaterd, and marme life m
sccordance with the Parks and Wildlife Code (the *Cede™), &, §§ 100 1d), FLODE, L20000{a); sev
alse 31 TEX. ADsdin, CoDE ch, 58 [1999) (Ohyster and Shrimp)h. Chapter 76 ol the Code deals with
ovster-hed leases and i the codifeutson of varouws sabaies enacted in 1919 and earlier. See Actof
Jaly 21, 191%, 36ah Leg., 2d C.8,, ch 73, 1909 Tex. Gen, Laws 191; Act of May 30, 1575, 6dth Leg,,
R.5., ch 545 subtit. 1, 1975 Tex. Gon. Lass 1405, 1568, Under chapéer 76, an oyater bad of reed,
by than a natusal oyater bad, is subject to “location” bey the Department. See TEX. PARKS & WiILD,
Cobe A, & TR0 (Vemon 1991); see alseid. §§ 760010 A nulural ayster bed exists when at
beast five barrels of oysters are foumd within 2,500 square oet of any posithan on a meelor bed. "},
Th.O04{c) {natium] ovster bed, bay shose area within 106 yanks of shore, area subject ta riparian
righls, and area alresdy under cerification as bocalson are nat subject to bocation), Amy United Siates
cilizei or domestic corperation nasy spply for p comificale authorizing the applicant ba plant aysters
amilt make a private oyser bed ol a deseribod location. See i, § T 00SAY (B 17 the locstion is
aighiect W cenification, sed i § T6.009, the Deparimerd mast issue a certificate thal describes the
lecwtion by mebes and hosinds and with reference b0 compass poinis and nalural ohjects, see .
76001

E‘h.-a.pta T provides litle pridance ns ta the nature, lerms, ar condabons ol &n ayaler-bod
location certification, Cnly section 76,017 deals to a imided extent wilk the terms and conditions
of an oyster-bed locatton certification, referring to i &8 a “leass” and  providing that;

i) Mo rental fee is owed on any Jocation when oysiers are nog
seld or markebed from the location for a period of five years after the
date of the establishment of the location,

() When oysters are 50kl or marksted from the location and
thereafier, the holder of the certificate shall pay o the depastment 53
per acre of location per year, In liew of that payment, the commisséan
may sei the requined pagment under this section i a grester amsount.

{ch Benial fees are dus anemally by Manch 1.

{d} Thee fuilure to pay ary rental when due lerminstes the fecse.

A JOINT STUDY REPORT ON THE
PARKS AND WILDLIFE DEPARTMENT’S COMMERCIAL FISHERY PROGRAMS
PAGE 42 AND THE GENERAL LAND OFFICE’S LEASES OF STATE-OWNED LANDS DECEMBER 2000



DECEMBER 2000

The Homorable Bill Rahiff - Page 1 (IE=0237)

Id. & 76.017 {emphasis sddad); ree alse 11 TEX. Apsax, Cooe § 5530 (1999) (Prvats Oypsler
Leases), While seetion 76.01 (k) allews the Depariment 1o et n higher rental than $3 per acee per
vear, the Depantment has not done see See 31 TEX. Abadin, CODE § SEIMA)ENEY (1950, The
Department’s nales truck the statutisy rental provisions with o exceplion. Section 58.3Wd)5KE)
af e Dhepartment asles prosides that (i fovabers from the lesse sre not sald or marketed within ve
vears from 1l dase of establishment of The lease, the lease s voad.™ N & SE M WSWE) Section
T AH 7 does mot specifically state the type of leasehold inlerest cnzaled by an oyster-bed lease, 1.2,
whether it 15 annual o perpetial, Moreover, we ave Toud no Texs Gases consimiag a chapler 76
ayster-hed lease

Biased on the liuited provissons of section 76,007 of the Code, we comclude thal an oyster-
bid leese aulborszed under chapier 76 i a periedic, year-lo-year beage that is smmimable at the end
of any lease yesr with reasonable notice. AL common law, there are four kinds of fenancies,
classified as follows: (1) lenancy for adefinite tenm or teom for veirs: (2) perlodic tenancy, a8 from
year-t-year of tonth-ta-menth; (5) tenancy-at-will; and (4) tenancy at safferance, Siee generally
49 Tex. Jum, 30 Londlerd and Tenmot §§ 2427 (1986); RESTATEMENT (SECOND) OF PROPERTY
5 1.4, 1.5, 1.6 (1977 The clmaficaton is inportant becsose it determines the incidences of a
tenancy. See generally 40 Te Jur. 3o Dendlved and Tengar 55 2427 (1986) REsTATEMENT
(SErosp)or PeokerTY &6 1.4, 1.5, LE{197T), Toclassify the ovster-bed bease, we ook af ils dermis
under ssction 76.017, Mo rent is required for a fve-year peried if oo oysiems are sobd ar marketed
from that lecation, and the beasc bermanabes at the eed of that pericd if no oysters ane sald or
mrarketed, Sew TEx. Parks & WiLD, Copg Ane, & T6,00 Tal, (bl (Vemon |99, 31 Tex, Anwie
COnE & 38 Md)SHWE) (19%9). As soon as oysters are sold and marketed, a leaseholder must pay
antwal rent by March 1, oven durmg the ialtial fve-year period; othepwiss the lese ferminates, Sew
TeEx., Parks & WiLo, Cone Axd, § T6.00 V), (d) (Vemon 1991). Once oysters are sold and
miarketed, section 76,017 thus provides lor perodse renl amd temiistion of the lsse 5 ibe rental 18
niot paid by March |, but it does pot provide for an-absolute lease terminstion date or the mumber of
anrrial pefinds for which the besse may be held. The duration of the leass is uncestain. A lease far
an uncertsin duration that requires penodsc renl cresies a ponodic tenancy. See Preola Cemry
Appraizal Beview Bd. v. Pepper, 936 5. W 2 10, 12 (Tex. App —Texarkars | 99, no writ) {“Periodic
Iemancies are Ihoss where the agreement providss o fined term, el is for pericd to peried st the will
of the lessor or bkesees "'l RESTATEMENT (SEOOND) OF PROFERTY § 1.5 cmd. d {1%77) {pa.l:tlt-u g
expresshy provide for pericdic terancy, agreenent may be appanent from circumatances, of whene
no duration |8 stated bin pericdic rent is reserved, peindic tenancy is presumed).

Dur consinaciion of a 4:|'|,u|:|1r.r 6 ayster-bed lease as o pepodic, year-io-year bease 13
supporied hy Texas case law dealing with bases generally. By way of beckground, an sf-will
fepancy s one thal 18 terminable ai the will of either party i the lease at any fime, see Holrombe v,
Lorina, T S W 34 307, 310 (Tew, 1935) RESTATEMENT [SECOMD) OF PROPERTY § 1.6 cml. a
{1977); and a bease for an uncerain befm & prima facie an at-will leass, see Holcosibe, T9 5 W 2d
al 310, "Whese partics enter inio & leass of iumcertain durnticn, but penodic reol is required or pasd,
Texas courts — conflating a tenancy-at-wall and a perodie lenaney — characterize the arrangement
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as an “at=will lease,”™ bal one that eslablishes a ierancy from month-to-month or year-io-year and s
terminable at dee end of the specified period “ar the will” of either party, Sew, e.g., Firen v Syal,
B34 50 20 749, 75152 {{Tex. App.- Houston [ 151 Dist] 1982, writ demied); Sellerr v, Spiller, 64
5W.2d 1049, 1051 {Tex. Civ, App.—Austin 1931, no writh; il v, Hunter, 157 8., 247 (Tex, Civ,
App.—Sustm F9EI wit rel"dl fuf see RESTATEMENT (SECOND) OF PROPERTY § 1.5 et (1977}
{“Where the partics emer inte & lease of no stated durstion and peniodic rent is reserved or paid, a
penadic tenaney [rather than a tenancy ot will] is presamed ") In Firand v Sval, for example, the
court considered & lease where the parses did not agres 1o the lease term, i agreed on oorent of
5200 per month. See Firowd, B30 5. W 2d af 78], The Ferani coarl beld ihal the benanis “wers
temaiins af will accugiving the property an a moath-io-maonth besis.™ & gt 752, Similarly, in Sellers
v Spalfer, the court stated with respect 1o an agreement to leass ot a specified meathly reral, but
for an unspecified tme, “[sfuch contracls bave aniformly been held 10 be merely Enanmcies. from
pnonth 1o maih, subject o ierminaizon by cither party epon reasenable notice te the other,” Seflers,
64 5.W 2d ag 105 1. Fimally, in Hill v Hurter, the caurt degtermined thal o lease for an uncsntnin term
after expiration of an anmual kokling, was “a meno bemancy at will; asd that in the present case, where
there was a holding over],] usder (b former anmual lsokdings, and the rent payable annsally, the
Cenaney was from yeas 1o vear, remminahble an the end of any vear at the will of cither party.” i,
187 SW, m 2533, Insum, under these cases, a lease of sncertain duration, but thal reguires persodic
paymenl, is boih a periodic benancy becuuse il 19 a “year-to-year’ oF “moeth-to-mwomb™ fenaney
tenmimable only & the enid of the particular period g an at-will fznancy because it may still be
termimated “af the sl of either party.

The Texas comrts” conflamon of a-will and pericdic tenancees is relevant for our paposes
hecause if has implications fior the bessee’s nphl o notiee of enination. A perodic tenaney is
diffecestiated at common law from other tenancies by the natice requirement: “[The penindic
Lcrmnn;.'_.,'] Was d-gm:hpi;d by the English judges for purpose of relieving the mjusice resalting from
ihie pwer of hodh the landlord and the tenant o somman iy tenminae the tenancy at wall, ... The
implication in law of o agrecmwent b give nolice 1o lemunstc the lenancy was the vehicle by which
the eourts sought o remove the ald mjusticss of the tenancy at will, This requitement ol notice was
a distingaishing fector betareen ihe wear 1o year tenancy and the other lenanciess.™ SH_g.rnErul'{'.-'
Edward G. Morbout, Creation amd Termimarion of Perodic Tenancies, 15 BayLok L. Rev, 329
(1963) (footnotes omitted), Bl with respect to the Texas case low, it has been poted that: “As o
yeario year iepancies it seems i be ihe low in Texas, thal 2 year Lo vesr lesancy erminales “ai the
emnl of sach year al the will of either pamy." Evidently no notics is required 1o besminage a year to
VEIF TEnaney ared eitheer party may end this fenarcy, presumahbly, at the end of any year he deres.”
Juf, a1 338 (feotnotes comitted),

Mo Texas case, however, has specifically addresssd the nobice reguimenent for 8 yPesr-10-YEaT
tenancy. Seliers v Spiller, dealing spocifbeally with tlve sufficiency of notics 10 ierminste o month-
l=irenth lenamncy appears i adopt the commen-law role that sach tenanoy may be termenated only
upea reasonable rotice: i appears thal [Dotice to vacals] was nol given within & ressonable time
of the dete on which Spiller souph 6o terminste his tenancy. In contracts from manth to moath, a
month's motice in advance of imention o vacale, whens time of nolics 18 sot prescribed by sfalute

A JOINT STUDY REPORT ON THE
PARKS AND WILDLIFE DEPARTMENT’S COMMERCIAL FISHERY PROGRAMS
PAGE 44 AND THE GENERAL LAND OFFICE’S LEASES OF STATE-OWNED LANDS DECEMBER 2000



DECEMBER 2000

The Homorsble Bill Rabil - Page 5 (L0237

nof by e cermis of the contracy, has been held to be a reaseoable fime™ Seilers, 04 5.W 2d a1 1051
{citaions omitted). A more recent Texas Supreme Courl case, Rackebmean v, Marpaick, TSRS W 24
60, 571 (Tex, 1990, sugeests that notice may be required when a lease does nol have o dsfinite
duration. The Fockeleawen court comcloded (bt a nolses was noll fequired g ermimste the lenancy
Al iseme atating: “The bease created a tenancy for a definite term (0 tenancy with & specified
beginning ard ending date). The weneral rule is that @ femncy for o definibe lerm does not require
atemEnl b gave no e it odder b0 lerminate the tenancy, becanss atenancy for o definise tem simply
expines af the erd of the contract perivd.™ Sockalmean, TER 5.W.2d at 571

Wi believe thal o tlerminsibon pobice 18 required 1o terminate 2 penodic, yes-to-vear oysier-
bl Bemae becanise s whimade duration is anceriain.’ OF Sockelmanm, TER 5. W, 2d at 5T 1{leass for
definite termi, with a heginning and ending date, does not require lermimation nodice because tenancy
for definite serm simply expares # enid of the bease termi). [ rental (s paid by Masch 1, 1he fease
continues for an additional year amd tlvere i no stasutery lmit o the number of years for whdch i
meay b so contipued, There is no finel leass epding date hecause the annual pericd does nog define
the durntion of the lease, This, although the lease et sates upon fabliere 1o pay the aanisal tenl, and
1l i fewmematle at i end of any lease year, the panticalar year inwhich # will terminage is unknown.
Moibes i thess circumetances is not only reasamahle, hal necessary io probect the lessee. We helieve
n Texss coarl confromted with this issae woeald ollow the commoan-law mle regquinng nolseo o
ferminate @ year-do-year lease. See Sellers, 64 5W 20 an 1051 {adopbing common-law male that
recsonatrle notice equal to one month reguired to terminate o month-to-menth fenancyl;
BEsTaTusikt (SPcout) oF PROFERTY & 1.5 emb T {1977 (if no noloe of lenmimalson 15 given,
pemindic lease will combinue for anolber pered). Al comimon law, & six-moath notiss was requined
Lo lermtsite o pericdic year-io-year lease, buf o shorler “reasonable” period may be sufficient. See
HESTATEMENT (SDC0M0) OF PROPERTY § 1.5 ant. T{1977).

,ﬁ,q:hq;lhﬁ 6 ovster-hed lense, in cur opinion, is nol a leass for one year or 8 defimbe lerm
such as would not require notice of lenminstion. A& leass ercales a lesancy for a definite term if the
tenancy has a specified begimnimg and endsng date. See Sockefmans, TEE 5 W 2d at 571 ("The lease
[for & twelve-month teon ending on Felspoary 28, 1983] crealed = ienancy for a definile term {a
tengney with o specificd begimming and ending date).”); gcomed RESTATEMENT (SECOMD) OF
PROPERTY § 1.4 emi. a(1977){"A lease is for a fixed penind of time when it specifies #5 beginning
date and its lermination dale a8 calendar dates. A lesse is for 8 compuiehle period of Gme when it
specifies o formwla for detesminimg the beginming and terminaton dates.”). Agan, chapter 76 doss
nol provide an ending date for the oyater-bed lease: i rental i paid by March |, the lease continwes
fior an additional year apd there i no statutary limit to the number of years For whach it may be o
continued.

"Mitlice Lo Bermtiriae & snoh (h-1o-mois Snancy 15 no loeger an msue bocause 13 spectfically rogared by
miatute, See TEX. Proe CooeAsi, §91001{Veamoe 1993) {specilving monos for lermiration of israncies from monik-
to-innnth of pefimlic EasaciEs)
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Meither is & chapler 76 ovster-bed lease, m our opimbon, a perpetaal lease. Pespewaal leases
are nod Cavered by Texas couns, and & besse will nol be construed 10 creats a perpetual beasehold
Enberast uiless the imtet 1o create such interest is evidenced by chesr and urequivooal longuage, See
Fﬁ.!ﬁ'_q_a-.: w, Fldds, 633 5.W . 24 546, 548 {Tex. Civ. App.-Texarkana 1982, no wnt); Sl v, Quawak
Pipeline Carp., 574 5.W.2d 610, 611-12 (Tex. Cav. App. Saii Aditoaio 1978, wil reld arelk
Ogleshy v. MoCay, 255 SE2d 773, 796 (M.C. Co App. 1979 In Philped v Flelds, the cour
comsidered a besse for a term of twenty veers “and so long thereafter as the lessen . . . may use the
premises for the purpose of mamtaining and operating a LTX separatar . . . 0 comnection wilh
processing, relining. treating, and storing netural gas." Plilpor, 633 5 W 2d ai 547 The Mlpo
count determined that 1he lease created o perpetanl lease os long as the land was used for the stabed
pupose. Kee fd, at S4B The courl distinguished 18 cage from ihe line of Teawss cases fmding
tenancy-al-will when the lease term is uneertain on the grourds thet (1) those cages did not isvelve
a complebe, written leass clearly expressing the parties” intest and (2) those cases did not tie the
agrectnent's lepmination 1o definile, ascertainable use ofthe land. See . Butthe court also stated
that it would not apply fhe misonale of the earhior cases oven o they wiese not distinguishablo bocause
the Jease in question was “specifbe in expressing righas, oblipgasions, and duties of the parties”™ and
that:

Altlsough ihere s no definite ending dace afier the 20 year term, thai
dnte is tied to the cessalion of the use of the Land for certain delimiely
mscerimnable purposes. | .. I sppears (st (he parties imtended to
cree o perpetaal righi so lesse the land. When the parties” intent is
mpde clear, conrts should emforce the apreement as woillen, even
thouph perpelual mghts are not favored

i,

While we are nol souvinesd thet Mhijse comectly states the law, o chapter T oyster-hed
lesase is distinguishahls from the Philpat lease, 'We do nal have before us the linguage ol a particular
oysier-bed lease, bal we note thal such & lcase 18 a cecature of chapter 76, Chapter 6 does pat
evidence & clesr|y expressed intest fo suthorize o perpetunl leaschold inberest. See alro Oyleshy, 255
S E2 nt 775-77 (hokling thal oyster-bed lease did mol provide clearly amd unambdguoasly for
perpetual rengwal where no language m lease ar in sabule indicated an instnamsent in perpetuiiy)
Chysler heds are the property of the state, of shich the state may albow the use by privale persons,
See T Papks & Wirn, Conn Axed, § 101 el (Yeman 1991), They are also netural resources thad
the state has an interest in prdectimg and repslatmg, See Actol July 21, 1900, 36th Leg, 24 C.5
ch. 73, 1919 Tex. Gen. Laws L9 1{the Acl, aioag other things, ke for the profection of oyster and
minnne lifz, 1o protect netwre) oyster beds, and provide for location of private oysier bede) (capdlan)
Oaven the stste’s vested intereal im ovater beds and the significance of alienating state propenty by
granting o perpefuzl ntersst ihersin fantamount do o fee title, we bsleve that if the legislatare
mbended an oyster-bod base o be perpetsal, 8 would have expressly snd anombiguowsly =
prowided. Accordingly, we determine that chapter 76 docs mol sulhorze & perperial oysiee-bed

[1F21 8
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Furthermnre, becauss chapter 76 does nal suthenize & perpetunl leasehold inberest, the
Depariment may nod enter inin of pravide for a perpetaal lease, The Deparimend, like asy stale
apeney, 18 o legislative cresiune and posstises only such powers as are delegated o it expressly and
implisdly by the legislotare, Seate v, deckers, 3760 5% 2d 341, 3484 (Tex, 1964), Tonrr Parks £
Wildlife Dep 't v. Calloway, 971 5.W . 2d 145, 148 (Tex. App.-Ausim 1998, no pet.). Specifically,
e Depariment may regulate laking of manne s aml administer the laws relating b oysters only
in acconfance with tbe Code. Tax, Famics & Wioo Cooe Axed §§ 1.0110d), 11.001, 12.000{)
{Veman 199] ). Chapler 76 does nol expresshy provide Tor a perpetaal lease. And becazse 1he inteni
o create a perpeiinal lease mus be evidenced by clear and unequivesal languspe, such authority may
ot he mplied,

You alio ask 10 your firsl senes of gueshions: “IE the state, at some pomnt s the fitere,
revakes of resspotistes bems of these leases, will it owe compensation for kot propary dghts 1o
these: lenscholders?" Request Letier ni |, While not compledely clear, you appenr o ask about
passihle, mmspecilied clanms of imeonstitutional “taking™ of unspecified vested nghts under an
oyeier-hed lense contract arising from unspecified actions taken by the siate, aesuming the oysier-ed
beases are perpeiuzl. Inowiew of our conclussan thal a chapler 76 oysier-bed lease is nod a perpetus]
kzase, we do nol address this question. Mareover, we nole that sich a delerminatsen cannot be made
in the absisaes, depandent & it is an, among oiber conssderations, the particubsr actions eommplaimed
of taken by the staie, the legal theory of the taking claim, and the particular property inderest affected,
See, e, State v, Cperating Contrmctors, 985 5 W 20 646 [Tex. App—Ausin 1999, pet. densed |
(discussing necessary elements of clamm of constitutional “aking' based on begislative change
affecting contreciual fpht); Callavae, 971 5 W20 145 (discussing claim of inverse condempatian
of contractaal property easementl, Boeaer v foparch,, 488 5 E2d 26% | B.C, O, App, 1997}
{discussing tming of government regulabon as alfecting laking clalm relatag 1o franchise o
cultivabe shellfish), Workimg Warermar s des w of P, Dne v, Segfood Hervesders, fne, 314 S E.2d
159 (Va |984] (lopking a1 whelher siatute complained of in fact substamtially mmpaired oyster and
clam planimg conlract nghisl, efeshy, 255 5. E.2d at 772 (looking at fimsdng of legislative changs
increasing rental for oyster-bed lease in regard to claim of impainment of contract),

You sdditiomally ask in vour first semes of questions whether & leascholder has am
*unlimited™ right o sell o convey the bease or whether the lease expires an the desib of the
leascholder, Fee Requesi Letter ot L. These guestions alsa appear to be premised on a conclusion
thal an oy ster-bed lease creaes a perpetual leasshold interest, However, we & not belisve that these
questions aniez only in the context of o perpetual base,

We first conclade that chapter 76 implicitly suthorizes an oyster-hed leaseholder 1o sell o
convey an oysber-bed leasshold interost, Section 78,0358 ol the Cade, which protabdls eertain sts
releting to oyeler-bed locations, provides & folleas: “This section does not affect the right of a
person 1o sell or assign an oyster |ocation ar privale bed.™ TEX. PARES & WiLD, CODE ANN.
§ T6.053%h) (Verman 1991} By als terme, this proviaion clearly sssumes that the right 1o ssll ar
copvey oysier-bed leases existe amd reiterates thai this right continees. We find no express
mestrictions in chapter 76 on a leassholder’s nghit to sell or convey an oyster-bed lease. OF coume,
ihe beascholder cannot eanvey amy more inferest ihan the beascholder has wnder the lease. OF
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Stipatan v Midedell, 64 Tex, 174 (18E5) {person who acquired anexpired term of bease from adginal
lezmpe bowmd by time of expiration agreed to in original combract].

We canclisde second that & chapler T8 oysier-bed besse doca ot expire on the desth of the
leaseholder. Agsin, o provision in chapier 76 addresses this issue, bt ander the commaon law, a
penodic tenancy does pot termanade on the death of ihe lessehalder. BestaTenew (SECOMD) oF
PROPERTY § 1.5 emd. £ 1977310 The death of oee parly te a periodic tenaney doess not teemdnate ihe
lease""): see alvo Fraster v, Wyan, 472 8W.2d T30, 752 (Tex. 1971) (three-year lease did ol
terminase on lesses's demh but constituted community assel and vested m widow amd heir, citing
Wileox v. Alexander, 32 5.W. 561 {Tex. Civ. App. TESS, no wiin)); Wileax, 32 5%, &1 561 (a8 &
general rubs, loase 1 nod eximguished at deaih and upon death of ksses, lease in guestion became
part of estsie). In conts, a fenancy-at-will ander the common low termineies oo the death of the
leaschalder. See .l-ﬁ'_i'l.'il.'.u:'l:'ﬂ'. Foutfovestern Sertiement & Dev. Corp., 282 S.W. 24932, 935 ( Tex. Civ.
App—Beamont 1955, mo wril) (rghis of ancestor undes tenancy-at-will emded a8 his dexth and did
ekt pass 1o his higirs under statubes of descent and distnhution);, acoord RESTATEMENT (SECONT) OF
PrOPERTY § 1.6 cmi. e (1977} (“The contmusance of the lesancy-at-will depends upon the presence
of lasdlond s and tesant s wills that the tenancy continue. The death of either ends the presence of
the will of the deceased, thereby hemging the fenancy to an end. ") Acconbingly, an oyster-bed
leasehold interest may be conveyed 10 8 lsaseholder®s hears.

In this regard we noie that ibe Texzs cases conflalng al-will and periodic (enancies whena
lease is of uncerinm duraiien, bl ment 12 paid or sccepied persodically, 2o Firams, B30 5. W 2d at
T4 Ml 15T BOW, a1 247, are problemstic.  This is so becsuss it is unclear whether an “at-will™”
leass thad nevertheless creates 8 “perindic tenancy,” is am at-will kease thai terminates with the death
of ke kassea, or a pemodic tenmcy thal doss not. We believe, a court confronted with s 1650,
wouhl follow the somman-law pogitien of the Restoremeny of Prapesty and reat ihe bybrid leass as
crealing a periodic tenancy that does noi endd when the lessee dics.

Your next three queshons pertain to the meaning and consequences of “contral”™ of more
tham 100 seres of submerped kand that & prohibited by secison 76,007 of the Code:

When a family member or family husiness pames S48 45 an
apenl for several ovster bed leassholders, does that vialaie Parks and
Wildlife Code, Sec. 76,007 ., -7 What consitiules ‘sontral*? 1L 18
proven thal indivaduals de indesd control mors than 100 acres at a
time, is that & leass-breaking condition™

Bledquest Leter at 2

Section 76007 of the Code provides that: "o person may awn, bease, or contre man: (an
1040 acres of land covered by water under certificates of location.” Tex. Panss& WiLo, Cooe Axs,
£ T6.007 (Vemon 1991). But mether section To.MYT of b Code nor anather provision provides a
cemedy far a vielaibon of section 7607
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'With respect (o your firsl questian, netther sectvon 760007, ar any ollver provision we have
foemd prohabats a family member or family husiness pantner from acting &s &n agend for other oyster-
bed leaseholdera, Section 760007 does not prohibit an agency relationship.  Rather, it proscribes
“pontral™ of more than 11X pores of suhmerged land by the same person parsuant toomn oysiersbed
lemse.

leither section T4, ({7 nor another provision defmes “conlrol.™ When the legesiatore fxls
b define a wond o ferm, we mus ascrbe b the wond o e it ordinary meamisg. See Mowanio
Co. v. Cormarnioner Mo, Uil Dse, B65 5.0 2d 957, 9390 Tex. 1993}, see alse TEX, Gov "1 CODE
ANHE 3101001 (Vermon 1998) (stalatory words and pheases are fo be read in context and construed
scconding to comman usape unless they have acquired teckmical or parboular meaneng). The
ardiszry meaning of “coatral,” in the presem comest, B "o exercise power ar sthonly over,” 111
Oxioan ENGLEH DICTONArY 853 (2d ad. 188%); roe elvo BLACK 'S Law DeCTIOMARY 331 Tth ed
1 59580 (““Tix exercise prwerar infleence over. "}, eccord Americen Fidelity & Cas. Co. v, Frnders of
Few. fnr, Co AR5 W 24072, 775 Tex, 1959 (Veonirl" means ™' [plower or amibority to manage,
iirest, povem, mdmindster, or oversee.'h Ascribing lhis meaneg o “control” as wsed in seclon
76,007 of the Code, s determine (hat B0 persen may exercise power or aathanity over mene than
LiHD acres of subnserged land pursuant 10 one or more oysier-hed beases. Whether o partscular person
eaereiees power and awihaonity over suhmerged lands in excess of 1080 acnes pursuan] Lo onc ar morg
oyser-bed lensss requires mvestigation amd resobution of (el questions, which cannot e doae in
an allomey genetal opinoe.’

While eomirol of more than 100 acres of land ander wales fursusat i an oysier-bed leazs
is prahibited, we do not believe 11 is o “lease-breaking condition™ that afloows the siate 1o cance| &
lease by which such control is exercized for the folkvaing reasans. Texas courts generally do nal
favor copditions ar limiations, the viclalton of which resalis inothe lermination of & lessehold
ioleresl. See Sirter (N fedes., fec. v Erfpan, 403 SW 2 TH4, TAT (Tex. 1966k Hearse v
Hreclrbaw, 312 5 W .2d 948, 950 (Tex, 1'45R); Herstaw v. Tevar Mohoa! Rescurces Found, 216
S.W.2d 566, 5T0{Tex. 19459 Jehusan v, Grarley, 52 Tex. 222, 204 (Tex, 1879). At cominon law,
n lessee does nat Torfeit bis or ber lease for usng the “premises” for an unlawful purpose in the
absenes af 4 provision m the kesse contrct permitting a forfeitars in swch a case. See, eg., Bilson
v, Boyd, 556 5.W.2d 121, 124 [Tex Civ. App.-Eastlarnd 1977, mo writh;, Moore v Kirpan, 330
SW.2d 756, 767 [Tex. Civ. App.—El Paso 1952, mo wiit), See pewerelly Annotation, Lease
Provizions Alfowirg Ferminabion or Forfeinee for Fioloton of Law, 92 ALR. 3d 367 (1979 &
Sapp. 1999}, Accordinghy, absent such a Forfeiture pravision in the Lease, 4 lessor may nat cancel
a leass for a violmsen of 1he law unless a stolule expressty pravides for the forfeiture. See Moore,
250 5.W .24 i 767, In the present cass, we presames that an evater-bed besse doss nod comtain a
provision that allows the siate o canee] the lesse for a vialation of sectian T6.007, Additionally,
sevtion 6007 does nod authorize termination of o lease for veolation of thal section. Compare TEX.

e, . Tea Am'y Gem Up, Nos, BO0000 (19949 w3 ([ ]eveehigasion and resslution of fect question] |
... caanal be done in the opmion peocess,™); DM-RE (199F) 0 30 fusition of Tus . . . cansot be pesnlved in the
opinioe proces "l O30 1 1043 wi B (W heiher [Boildings se asned sl ssed exelusively far scboal punposes)
presenis a fact gueston which wr ame unabls o amwer” 1.
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PARKS AND WILD, COoE ANN, § 76007 [Vernan 1981, with id. § 76.017 {d){Verman 19917 { Eilure
I piy et when dae will iermrinate lease),

Addigianalby, with respect to a contrect that is not on its face illegal, determiniong whither the
contriaet viedaies a statte requires leoking af the specific facts of the cass and the intention of the
parties in executing the contract. See Tavar Emplovers "lax. Az ‘o v Tohor, 283 3W. 778, TR0 (Tex,
Comm®™n App. 1926, judgm”l sdopted); Pemicke v, devomerice, S50 5% 2d 152, 156 (Teax. Civ.
App—Houstan [ 151 Dag ] 1979, poowrl b While i1 s the peneral rele that 8 Texas contrect made m
vialatian ol s cxpresa provisions of a state statuie, of onc that cannot be performed without such
vialation, is void snd unenforceable, where ihe illepality does not appear on the face of the contrac
it will mot bhe held vosd enbess the facts showmg ok illegaliny are beforg the courl. See Lewis v
Phvir, 1905 W 2d 146, 14599 Tex. 1947); Tevar Emplovers "o Ass s, 2005 W, an TRO, Peniche,
S85005.W.2d a1 156, Furthermore, o comtract that could have been performed ma lepal meamner will

nol be declared voad because i may bave been performed in an llegal manmer, Lewis, 199 5% 24
al 1d4

Im the present cass, it is not clear 1o w3 that any dlbegabty, Le, ¥iolaben of setion 76007,
appears an the Fecs of an oyster-bed bese, Clecly, & persan who costrols 100 acres of Eand under
waler pursuant 1o an oyster-bed lease is ineligible to control sdditional lecations wnibsr section
T, 007 through & leass in his or her name. And the Depariment does nol, we assume, grant a lease
b 2 persen who alneady [cases o conbmls 100 &Cres pursuand wo an oysier-bed lease given section
TG0 s proseription. Conssquemily, we presume Lhat conlrol over meoce (ke 100 acnes 18 scquared
ar exencised through a lease in another person’s name, and the leass that "violatss" sectbon 76,007
15 wilh a person olher than the “violatar” ol 1he satate, e, the persan coatrolling mare than 100
acres of submeszed land. Thus, & lease by which control aver mare than 100 acres 5 exeremsed
wonbd ned o its face show 2 violatton of sectian Y6007, To sapport o temanagion of such a lease
for violation of sectbon TE00T and peevail, the state would have 1o show a coar facts and mtentions
surroanding the quesinshie lease estahlishing its ilksgality when i1 was execubed.
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S0UMMARY

An ovaler-bed lease awbarized ander chapeer 76 of the Parks
and Wildlife Code is 0 penodic, verr-to-vout lease that may he
termingded at the end of any lesse year by the stase after giving
reasaible molics of termaination. A& chapter 76 oysier-bed lesse does
rat oreate a perpetunl leasehold interesl. An oyster-hed leassholder
13 asihonzed o sell or convey the oyser-bed lease. The lease does
mat eapire on the death of the leasehalder. Chapter 76 does no
prahibit 8 family member or family hisiness pariner from acting as
an agenl for other bascholders; mther i proscribes the “contral™ of
mioe ke 100 seres of submerged land by the same person. Mo
TS0 My exeTcise power or githority over muate than 100 acres of
submmerged lond pursuant o one ar moee oyeter-bed leases. Control
ever more than FHE acres of land covered by water pursuamt to
anther person’s oyater-bed lesse g il 3 Vlsase-hreaking conditiom'”
that allows the sizte to cancel the leass by which such control &

pxercised.
Yourd very jruly, .
TOHM C DRCT M
Atiomey General of Texas

ANDY TAYLOR
First Assisant Aomey Geneml

CLARE KENT ERVIN
Dizpuiy Attarmey Generld - General Ceansel

ELIZABETH ROBIMNSON
Chair, Dpinian Commiiies

Sheela Ral
Assistant Attorney General - Opinden Commitie:
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Appendix 3: Information provided by the Comptroller of Public Accounts

Appraiser’s Detailed Reports on Estimated Value of Leases

Appendix 3-A: Information provided by the Comptroller of Public Accounts
Parks and Wildlife Department’s Oyster-Bed Leases

Summary Appraisal Report
Of

43 Submerged Land Leases in Galveston Bay
(Primarily Used for Oyster Production)

Known As

Lease Nos. 268-A, 299-A, 301-A, 357-A, 381-A, 386-A, 387-A, 390-A, 391-A, 392-A, 403-
A, 404-A, 405-A, 406-A, 407-A, 408-A, 409-A, 410-A, 411-A, 412-A, 413-A, 414-A, 415-A,
416-A, 417-A, 418-A, 419-A, 420-A, 422-A, 423-A, 424-A, 425-A, 426-A, 427-A, 428-A,
429-A, 430-A, 431-A, 432-A, 433-A, 434-A, 435-A, and 436-A

Prepared for

Carole Keeton Rylander
Texas Comptroller of Public Accounts
LBJ State Office Building
111 E. 17th Street
Austin, Texas 78774

October 24, 2000

By

A. CHARLES DEAN, CCRA/CREA
State Certified General Real Estate Appraiser

DEAN APPRAISAL SERVICES
914 FM 517 West, Ste. 101
Dickinson, Texas 77539
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DEAN APPRAISAL SERVICES
Real Estate Appraisers and Consultants
914 FM 517 West Ste. 101
Dickinson, Texas 77539
(281) 614-0488 - 614-0247 FAX
(409) 763-8685 - 763-0347 FAX

October 24, 2000

Hon. Carole Keeton Rylander

Texas Comptroller of Public Accounts
LBJ State Office Building

111 E. 17th Street

Austin, Texas 78774

Dear Comptroller Rylander:

At your request, I have made an appraisal of 43 submerged land leases in Galveston Bay,
known colloquially in the oystering industry as “private oyster leases”. These leases are
used primarily for oyster production on man-made reefs. Specifically, these leases are
known as Lease Nos. 268-A, 299-A, 301-A, 357-A, 381-A, 386-A, 387-A, 390-A, 391-A,
392-A, 403-A, 404-A, 405-A, 406-A, 407-A, 408-A, 409-A, 410-A, 411-A, 412-A, 413-A,
414-A, 415-A, 416-A, 417-A, 418-A, 419-A, 420-A, 422-A, 423-A, 424-A, 425-A, 426-A,
427-A, 428-A, 429-A, 430-A, 431-A, 432-A, 433-A, 434-A, 435-A and 436-A.

Their legal descriptions, metes and bounds and surveys are included in the Addendum of
this report.

These leases are state-owned submerged lands in Galveston Bay which are improved with
man-made oyster reefs and harvested by the lessees or their assignees.

The purpose of this appraisal is to estimate market value of each lease, leased fee estate
interest, for use by the State of Texas. Specifically, it should be noted that the market value
estimated in this report is for the value of the submerged land and includes the permanent
improvement of the oyster reef that has been created on it. The value does not include the
living oysters that can be moved by harvest or transplanting.

The submerged leases are identifiable above water visually by buoys; the appraiser used
acreages based on figures and surveys furnished by Texas Parks & Wildlife, or found in
deed records in the Galveston County Clerk’s Office.

The conclusions presented in this report are based on the assumption that no environmental
detriments are present. Admittedly, in the oyster industry, pollution and detrimental
environmental effects do occur intermittently with great impact, but the appraiser is unable
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to predict future occurrences.

After consideration of all known factors affecting value, it is my opinion that the market
value of the subject property as of October 15, 2000:

TWO MILLION THREE HUNDRED TWENTY SIX
THOUSAND EIGHT HUNDRED FORTY DOLLARS
$2,326,840

Respectfully submitted,

A

{ Dbt Ao,

A. CHARLES DEAN, CCRA/CREA
STATE CERTIFIED GENERAL REAL ESTATE APPRAISER

No

. 1321389-G, Expires June 30, 2001
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Summary Of Individual Estimated Values - Private Oyster-Bed Leases

Lease No. Size/Acres Estimated Value
268-A 50.00 $50,000
299-A 100.00 $100,000
301-A 100.00 $100,000
357-A 33.32 $33,320
381-A 59.12 $59,120
386-A 45.88 $45,880
387-A 75.72 $75,720
390-A 38.86 $38,860
391-A 65.86 $65,860
392-A 60.73 $60,730
403-A 46.60 $46,600
404-A 45.80 $45,800
405-A 11.00 $11,000
406-A 11.44 $11,440
407-A 17.08 $17,080
408-A 94.69 $94,690
409-A 92.43 $92,430
410-A 96.01 $96,010
411-A 21.77 $21,770
412-A 56.25 $56,250
413-A 63.03 $63,030
414-A 77.72 $77,720
415-A 36.02 $36,020
416-A 99.96 $99,960
417-A 76.64 $76,640
418-A 99.91 $99,910
419-A 31.66 $31,660
420-A 37.43 $37,430
422-A 41.60 $41,600
423-A 47.63 $47,630
424-A 61.23 $61,230
425-A 37.20 $37,200
426-A 44.73 $44,730
427-A 31.08 $31,080
428-A 52.34 $52,340
429-A 47.09 $47,090
430-A 64.45 $64,450
431-A 21.10 $21,100
432-A 4411 $44,110
433-A 78.70 $78,700
434-A 39.76 $39,760
435-A 33.26 $33,260
436-A 37.63 $37,630
Totals 2326.84 $2,326,840
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SUMMARY OF SALIENT FACTS AND CONCLUSIONS

Property Location
Legal Description

Purpose of Appraisal:

Function of Report:
Land Area:
Improvements:
Year Built:

Highest and Best
Use:

Final Estimate of
Market Value:

Various locations, Galveston Bay

Lease Nos. 268-A, 299-A, 301-A, 357-A, 381-A, 386-A, 387-A, 390-
A, 391-A, 392-A, 403-A, 404-A, 405-A, 406-A, 407-A, 408-A, 409-
A, 410-A, 411-A, 412-A, 413-A, 414-A, 415-A, 416-A, 417-A, 418-
A, 419-A, 420-A, 422-A, 423-A, 424-A, 425-A, 426-A, 427-A, 428-
A, 429-A, 430-A, 431-A, 432-A, 433-A, 434-A, 435-A, 436-A

Copies of surveys, and metes and bounds descriptions are included
in the Addendum.

To estimate market value, leased fee estate interest.

To estimate market value for internal purposes of client.
Total private lease area is 2,326.84 acres, more or less.
Man-made, submerged oyster reefs of varying sizes
Varies

Seasonal oyster harvesting

$2,326,840 in total
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DEAN APPRAISAL SERVICES
Real Estate Appraisers and Consultants
914 FM 517 West Ste. 101
Dickinson, Texas 77539
(281) 614-0488 - 614-0247 FAX
(409) 763-8685 - 763-0347 FAX

SUMMARY APPRAISAL REPORT - COMPLETE APPRAISAL

This is a Summary Appraisal report which is intended to comply with the reporting requirements set
forth under Standards Rule 2-2(b) of the Uniform Standards of Professional Appraisal Practice for a
Summary Appraisal Report. As such, it presents only summary discussions of the data, reasoning, and
analyses that were used in the appraisal process to develop the appraiser’s opinion of value. Supporting
documentation concerning the data, reasoning, and analysis is retained in the appraiser’s file. The
depth of discussion contained in this report is specific to the needs of the client and for the intended use
stated below. The appraiser is not responsible for unauthorized use of this report.

43 Submerged Land Leases in Galveston Bay
(Primarily Used for Oyster Production)
Known As

Lease Nos. 268-A, 299-A, 301-A, 357-A, 381-A, 386-A, 387-A, 390-A, 391-A, 392-A, 403-
A, 404-A, 405-A, 406-A, 407-A, 408-A, 409-A, 410-A, 411-A, 412-A, 413-A, 414-A, 415-A,
416-A, 417-A, 418-A, 419-A, 420-A, 422-A, 423-A, 424-A, 425-A, 426-A, 427-A, 428-A,
429-A, 430-A, 431-A, 432-A, 433-A, 434-A, 435-A, and 436-A

CLIENT: Hon. Carole Keeton Rylander
Texas Comptroller of Public Accounts
LBJ State Office Building
111 E. 17th Street
Austin, Texas 78774

APPRAISER: A. Charles Dean, CCRA/CREA
914 FM 517 West, Ste. 101
Dickinson, Texas 77539

SUBJECT:

The subject property is a plottage of 43 separate parcels, being 43 Submerged Land Leases
in Galveston Bay, primarily used for oyster production, and known as Texas Parks &
Wildlife Department Lease Nos. 268-A, 299-A, 301-A, 357-A, 381-A, 386-A, 387-A, 390-A,
391-A, 392-A, 403-A, 404-A, 405-A, 406-A, 407-A, 408-A, 409-A, 410-A, 411-A, 412-A,
413-A, 414-A, 415-A, 416-A, 417-A, 418-A, 419-A, 420-A, 422-A, 423-A, 424-A, 425-A,
426-A, 427-A, 428-A, 429-A, 430-A, 431-A, 432-A, 433-A, 434-A, 435-A, and 436-A.
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PURPOSE OF THE APPRAISAL.:

The purpose of this appraisal is to provide the appraiser’s best estimate of the market value
of the subject real property as of the effective date. Market Value is defined by the federal
financial institutions regulatory agencies as follows:

Market Value means the most probable price, which a property should bring in a
competitive and open market under all conditions requisite to a fair sale, the buyer and
seller each acting prudently and knowledgeably, and assuming the price is not affected by
undue stimulus. Implicit in this definition is the consummation of a sale as of a specified
date and the passing of title from seller to buyer under conditions whereby:

1) Buyer and seller are typically motivated;

2) Both parties are well informed or well advised, and acting in what they consider
their own best interests;

3) A reasonable time is allowed for exposure in the open market;

4) Payment is in terms of cash in U. S. dollars, or in terms of financial arrangements
comparable thereto: and

5) The price represents the normal consideration for the property sold and is

6) Unaffected by special creative financing or sales concessions granted by anyone
associated with the sale.

(Source: Office of the Comptroller of the Currency under 12 CFR, Part 34, Sub-part C-
Appraisals, 34.42 Definitions [f].)

INTENDED USE OF REPORT:
This appraisal is intended to assist the client, Carole Keeton Rylander, Texas Comptroller of
Public Accounts, in administration of her duties for the State of Texas.

INTEREST VALUED: Leased fee estate, including reef improvements but not live oysters.
EFFECTIVE DATE OF VALUE: October 15, 2000

DATE OF REPORT: October 15, 2000

APPRAISAL DEVELOPMENT AND REPORTING PROCESS: In preparing this
appraisal, the appraiser performed a complete appraisal process, as defined by the Uniform
Standards of Professional Appraisal Practice. This means that no departures from Standard

1 were invoked.

This Summary Appraisal Report is a brief recapitulation of the appraiser’s data, analyses,
and conclusions. Supporting documentation is retained in the appraiser’s file.

Although oyster production is not a common real estate use, the appraiser relied
nevertheless on definitions and techniques accepted in the typical dry land real estate
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market. For the purpose of calibrating for the reader the techniques used herein, the
appraiser offers some of them here:

Real Estate is the physical land and appurtenances affixed to the land; that is, all things that
are a natural part of the land (trees, minerals) and things which become more or less
permanently attached to it by people (buildings, pavements). An improvement is
considered permanent if it cannot be removed without considerable difficulty or expense.
Applying this definition to the subject parcels, then the submerged land and its built-up
oyster reefs are the two main components of the market value estimate; the living oysters
which can be harvested are not real estate and are not included.

Real Property includes all interests, benefits and right inherent in the ownership of physical
real estate, otherwise known as the bundle of rights, including the right to use it, to sell it, to
lease it to another, to give it away, to farm it, etc. In this case, the state owns the land but
has leased away its right to use the land as it wants; the lessee has the right to use it for
oyster production. The state’s ownership is a leased fee estate; that is, an ownership interest
held by a landlord with the right to use and occupy, called the leasehold estate, conveyed by
lease to others (Lessees). The rights of each are specified in a contract, the terms of which
are likely to be subject to revision following the recent Texas Attorney General Opinion JC-
0237.

Oyster Reef Developer is one who organizes, manages and assumes the risks of the
business of building an oyster reef for the purpose of producing oysters for market. In this
case, it is one who does all these on state land leased to him/her for private purposes. (The
appraiser may be coining a new term here, but this is how it is used in this report).

DESCRIPTION OF THE REAL ESTATE APPRAISED:

Location Description

The 43 leases are located in Galveston Bay and East Bay (the eastern part of greater
Galveston Bay); the pattern is scattered (see map in Addendum). Six leases are offshore
near Smith Point (Chambers County); 12 leases are clumped offshore of Eagle Point
(Galveston County); nine leases are mid-Bay by the Houston Ship Channel; the remaining
16 leases are offshore in East Bay north of Sievers Cove on Bolivar Peninsula. In some
cases, the properties are clumped and abut one another. The lease surveys are required to
be marked by buoys, according to state law.

Lease Sizes

Leases range in size, according to recorded surveys, between 11 acres to 100 acres. Most of
them are in the 30 acres-to-50 acres range. No leases are larger than 100 acres, because state
law provides that no individual may lease more than 100 acres.

Lessees, Leasehold Rights and Market Value

The subject properties are leased from the State of Texas by private individuals and
companies for the purpose of building/managing man-made reefs to grow and harvest
oysters. Lease contracts are controlled by the Texas Parks & Wildlife Department, which
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also monitors and regulates the oyster harvest. It is legal and common for a lessee to
contract for more than one lease, providing the combined acreage is 100 acres or less. It is
also legal and common for leasehold rights to be sold to other individuals, and for harvest
rights to be subcontracted to agents.

The original oyster leases, originating from the late 1800s, were contracted for a term
considered by some to be perpetual. Although the State of Texas retained ownership, the
effect of this lease term was, in practicality, to give the lessee almost the equivalent of the
full bundle of rights that goes with real estate ownership. In the market analysis, the
appraiser identified 27 sales of private oyster leases and obtained information to establish or
estimate sales price on 13 private oyster leases. Based on the terms of the lease, the
appraiser assumed that although the rights being sold were leasehold rights, the real use did
not greatly differ from fee simple rights and, in terms of estimating market value, they can
be considered similar.

Texas Attorney General Opinion JC-0237

The Texas Senate requested the Texas Attorney General to address this issue, and in
response Texas Attorney General Opinion No. JC-0237 concluded June 22, 2000, that such
a lease is not a perpetual lease, but is a periodic, year-to-year lease that may be terminated at
the end of any lease year by giving reasonable notice of the termination. The appraiser
mentions JC-0237 to show he is aware of it, and to explain its effect on the analysis of value
in this report.

The appraiser assumes that, barring no further legal action, the private oyster leases
eventually will be rewritten to a different term, possibly longer than one year but certainly
shorter than perpetuity. The length of this new term, depending on how long it is, will
doubtless affect market value by making it higher, lower, or stabilizing it. However, it has
not occurred and the appraiser cannot predict it.

STATE OF TEXAS PRIVATE LEASES AND THE OYSTER INDUSTRY

In Texas, oysters are produced on public reefs and private reefs. Put simply, public reefs are
made by nature; while private reefs are man-made. Beginning in 1891, Texas has increased
oyster production by leasing its state-owned submerged lands to private entrepreneurs for
the purposes of culturing and harvesting oysters for market; in other words, to increase the
amount of oyster reef acreage in Texas. The effort was successful and oysters were
produced on over 6,400 leased acres along the Texas coast. Oyster harvesting is always
sensitive to many different factors - predators, pollution, siltation, weather, etc. - but World
War | wrecked that oyster market, and by 1919 only 609 acres were still held leased.
During the 1930s, interest rose again and several private companies leased reefs, but actual
production levels did not recover dramatically. World War Il had its detrimental influence
on the number of leased acres, but the numbers steadily increased until the Legislature
imposed a moratorium on leasing from 1968 to 1973. Today, the Texas Parks & Wildlife
Department regulates only 43 private leases totaling 2,327 acres, limited to Galveston Bay,
but the market is considered active and profitable.
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International and National Market

Worldwide markets (for about 10 different species) are found in Europe, Australia, Japan,
China, India, Africa, North and South America. These markets compete with Texas oysters
predominantly as canned oysters on supermarket shelves. In North America, the chief
edible species is named scientifically Crassostrea virginica, which is found along the
Atlantic and Gulf coasts of Canada, the US and Mexico. The Texas market competes
mainly with Louisiana and the Gulf Coast, but usually moderate temperatures give it a
marketing advantage during the hot summer months over other latitudes. Due to a number
of causes, both man-made and natural, Texas commercial oysters are cultured in Galveston
Bay where brackish waters (diluted salinity occurring where fresh and salt waters mix) and
moderate temperatures, and some protective features, combine for good growing
conditions.

Hazards to the Market

The oyster market anywhere is public relations driven; sales drop when the public perceives
a health threat. Thus, one of the more serious threats is sewage pollution which allows
unsafe levels of bacteria and virus to concentrate in oysters; this doesn’t harm the oyster, but
makes it dangerous for humans to eat raw oysters. Pollution is closely monitored by
government health departments which act by closing oyster harvesting until the polluted
waters become safe. Another serious health concern to humans is bacteria of the Vibrio
strain. These bacteria are naturally occurring organisms in estuarine waters. They are very
prolific in summer months and, when present in oysters later eaten by humans, can cause
iliness and death in the most severe instances. Ever and always present is the threat of
siltation, the build-up of silt, from a number of causes which can smother oysters or
completely bury a reef. Silt is brought in from rivers and bayous, particularly in times of
flooding, as well as severe storms and hurricanes which disrupt the bay bottom and bury
oysters. Man-made silt from dredging, such as the Houston Ship Channel, causes serious
damage. Severe uplands flooding can inject fresh water into the bay and lower salinity; if
this is long term, it can cause severe oyster damage. However, short flood periods can
benefit oysters by bringing in nutrients and killing off natural oyster enemies. Oyster
predators include the oyster drill (a small snail), crabs and drum fish. Fouling organisms
do not prey directly on oysters but compete for food or space. This category includes
mussels, clams, barnacles, algae, worms, fungus and other parasites. All of these organisms
can ruin oyster beds much as weeds ruin gardens.

It should be noted that the oyster’s filtering system cleans and benefits the water around the
reef, and that sewage pollution will not permanently contaminate the oyster. Live oysters
can be transplanted - that is, moved from one reef to another - so that oysters in
contaminated reefs can be moved to pollution-free reefs, and the pollution will filtered out of
their bodies and they will be safe to eat.

Oyster Life Cycle and the Oyster Market

The oyster cannot run or fight, but it has some natural advantages: it has a hard protective
shell, and it can change from one sex to another over its lifetime, but it cannot fertilize its
own eggs. Growth occurs all year long in Texas, peaking in late winter and early spring,
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and slowing in hot months. During spawning in May-June, fertilization takes place in the
water, a phenomenon which stimulates other oysters to spawn so that the majority of the
reef is reproducing. A female can discharge several million eggs and spawn several times in
a season. The swimming oyster larvae begin to grow a shell and then shortly thereafter
cement to the reef for the rest of its life. The act of attachment is called setting, and at this
stage the young oyster is called a spat. If it doesn’t find a suitable site (called a cultch), it
will die; fortunately a suitable place is anywhere above the mud or silt where the mature
oyster can strain food out of the water through its gills (from five to 30 quarts per hour), but
as a spat it is particularly vulnerable to the other threats already mentioned. Oysters in soft
mud tend to sink as the shells gain weight; it might adapt successfully by growing lengthwise
to keep the bill above the mud; otherwise the shell is broad and well-cupped. As the oyster
grows, its shell becomes larger, and growth rings form a pattern; after 18-24 months on
average, at three inches, the oyster becomes legal to harvest.

Oyster Reef and Created Real Estate Value

Oysters grow on oyster reefs which are built-up on the shells of dead oysters. It has been
described as “living animals growing on the graveyard of their forebears”. A reef becomes a
community of animals and plants, not just a collection of oysters. When they die, the reef
dies and becomes buried. Reef sizes and boundaries constantly change, but a reef must
initially have a hard bottom of mud, clay or gravel. When oysters first appear, they attach
to some support on the bottom and succeeding generations build up on these oysters and the
dead shells. Live oysters are harvested from a crust only a few inches thick. Oyster reefs
may be a few yards in length and inches in thickness, or maybe several miles long and many
feet thick. Besides salinity and temperature, reef development depends largely on direction
of wave action and water currents. Reefs can be man-made; Texas private leases are man-
made.

(Reef development has stages of growth like other real estate investments. Although legal
nuances may change as state agencies react to the Attorney General Opinion, the appraiser
views this development much like a typical dry land lease. In that scenario, a developer
leases unimproved land for a stated long term, say 50 years, and then improves it with a
building which he may occupy or sublease for his own profit. When the lease is fulfilled or
terminated, then full use of the real estate reverts back to the landowner, including land and
any permanent improvement. This is spelled out in the land lease, and the lease term is for
an extended period to allow the lessee enough time to make such profit as will offset the loss
of his/her building costs.)

To build an oyster reef, the reef developer must first lay down a layer of base material: the
first risk for the reef developer is to find an area with a suitable stiff mud, so as to limit the
cost of building the base. In soft mud, the base material will keep sinking below the surface
until enough material is added to support oysters up above the mud line. Thus, not every
acre of submerged land is cost effective for building reefs. Once the initial base is
confirmed, it takes succeeding generations of oysters to build up the reef. Fortunately,
oysters are successfully transplanted from one reef to another; the developer doesn’t have
to wait for bay oysters to “find” the new reef, but can “plant” as many as the reef can
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support. Transplant oysters are supplied by oysters taken from restricted public reefs; such
transplanting is monitored and regulated by the Texas Parks & Wildlife Department. Of
course, this represents another expense and the second phase risk for the reef developer.

Harvesting

Oysters can be harvested year-round; the adage about eating oysters only in months
containing the letter “R’ is a myth, at least for the Galveston Bay area. Oysters can be
harvested through several methods, including handpicking in shallow waters, but
commercial harvesting is predominantly by the oyster dredge, pulled by an oyster or shrimp
boat. The dredge is a heavy metal frame basket with teeth along the bottom edge. The
dragging forces the oysters into the basket and it is hauled to deck by hands or winch,
emptied and dragged again. Basket sizes vary; the average basket hauls about two bushels.
Oyster harvesting is brutal, weather-exposed work. During harvesting, market oysters (3”
or larger) are culled out from small oysters, dead shells, and other material, which is
returned to the reef to maintain and expand it. The harvest oysters are washed and sacked
into bushels. Three 110-pound bushels make a barrel.

Processing, Marketing Oysters

Typically, the oyster man with a full cargo, limited to 150 bushels cargo, returns to a
licensed oyster dealer pier to sell his catch to any licensed oyster dealer, at anywhere
between $40 to $60 per barrel. (At this point, he is competing with the harvest from public
oyster reefs, but in many cases, he is harvesting from both.) The dealer is regulated by the
state health agency which monitors and tests. The dealer buys wholesale, and processes the
oysters, selling either in the shell or shucked. Dealers hire shuckers to open the oysters;
although no education is required, shucking oysters is an art acquired through long practice.
Shucked oysters are sold fresh, frozen or canned. In Galveston Bay, many of the oysters are
sold locally, freshly shucked. Shell oysters are sold to restaurants and oyster bars mainly.
After shucking, oysters are washed and packed in pints, quarts and gallons. There are no
canneries on the Texas coast.

Oyster Market Trends

In the state’s history, most oyster production has been from natural reefs, called public reefs
because they can be harvested by anyone with a proper license. Natural reefs are vulnerable
to failure for many reasons, including first-come-first-served competition, natural causes,
over-harvesting, and the fact that no one individual is responsible for its maintenance.
When a public reef fails, the harvesters simply move on to another reef. The public reefs
harvest cannot meet market demand. Oysters from private leases play a significant part in
meeting demand. Oyster sales follow the money; oysters harvested from Galveston Bay
private leases may end up on a dinner table anywhere along the Gulf and Atlantic Coasts,
say up to 200 miles inland, because that is where is oysters are eaten. At present, demand
comes from limited geographic areas which have an acquired taste for oysters because of
easy supply. It is reasonable to assume that if supply were to increase, more areas would
acquire the taste; hence, future growth of demand appears strong and without limits. The
appraiser assumes that today, the demand for oysters is undersupplied, though not
dramatically.
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Obviously, the key to strength in the oyster industry is maintenance of the overall reef
system, both public and private. No reefs, no oysters. The state has a shell replacement
program to maintain reefs, but shell is not the only material that can be used. The US Corps
of Engineers is building reefs (for mitigation purposes) using limestone. Any material which
builds up and doesn’t contaminate the waters can be considered.

In terms of real estate demands for oyster reefs; demand appears strong for good, producing
reefs. There appears to be a limited area of hard bottom submerged lands available for new
reef construction. Profitable on-shore oyster farms are still a concept of the future. Another
consideration for new reefs could be for locations in more brackish waters; such conditions
don’t favor new spat sets, the larger market oysters perhaps can be grown there for a short
period of time.

HIGHEST AND BEST USE ANALYSIS
The Appraisal of Real Estate, Ninth Edition, Copyright 1987 by The American Institute of
Real Estate Appraisers, page 42, defines highest and best use as:

“The reasonably probable and legal use of vacant land or an improved property, which is
physically possible, appropriately supported, financially feasible, and results in the highest
value.”

Applying these four criteria to the subject in a Highest and Best Use Analysis produces the
following results: a) legally permissible - the subjects’ uses conform to state and federal
agency codes, b) physically possible - the subjects’ sizes are large enough to accommodate
most fishery uses, and the physical aspects of the properties do not present a problem; on the
other hand, the nature of the property does not accommodate any other regular real estate
use, other than fishery; c) financially feasible - current use is established as a feasible long-
term use with consideration to the legal requirements and general character of the
surrounding area, and, d) maximally supportive - the size and construction of the
improvements to the current use; the property as improved is financially feasible and results
in the highest value.

SALES APPROACH

To reiterate the real estate basis for this valuation; the state owns submerged lands which are
leased to private individuals for the purpose of cultivating oysters for market. These
individuals own the right of leasehold estate, a right which can be sold or given to another
individual, particularly when the lease term is considered to be perpetual. In the market
analysis, the appraiser researched the chain of title for each private lease as recorded in the
Deed Records of the Galveston County Clerk. Research identified 27 private lease sales
beginning as far back as 1966. Texas law does not require full price disclosure for real
estate. The appraiser was able to identify sales prices for 13 private leases, as follows:
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Table

Sale Lease No. Size/Acres Sales Price Date Price/Acre
1 268-A 50 $5,000 8-10-87 $100
2 299-A 100 $106,074 6-11-91 $1,061

301-A 100 $20,000 1-24-85 $150
357-A 33.32 (w/ 301-A)
403-A 46.6 $50,000 5-18-94 $1,073
404-A 45.8 $11,000 5-27-94 $240
405-A 11 $45,000 4-24-95 $2,005
406-A 11.44 (w/ 405-A)
9 407-A 17.08 $17,080 5-18-94 $1,000
10 411-A 21.77 $21,770 5-18-94 $1,000
11 424-A 61.23 $34,000 5-27-94 $555
12 425-A 37.2 $11,000 5-27-94 $296
13 426-A 44,73 $65,000 5-24-94 $1,453

These sales range in date from August 1987 to July 1994. The price-per-acre range is almost
$300 per acre to $2,000 per acre. Four sales can be rounded to $1,000 per acre. As a
caution, the oyster business is such that contributory factors in each sale may never be
discovered, such as 1) the amount of living oysters included in the sale, 2) the actual
condition of the reef, and 3) market-related conditions at time of sale, and 4) the seller’s
motivation and/or knowledge of the oyster business. Some conditions of the sale known
and confirmed, however. The known conditions of each sale, including the average per-
barrel oyster harvest over the succeeding five years, are discussed below:

Sale No. 1 - Lease 268-A; 5-yr harvest average 2,675 barrels per year. A knowledgeable
oysterman confirmed he paid $5,000. Harvest records before and after the sale indicate it
was at least an average quality reef. Buyer indicated the sale price did not include living
oysters as a contribution to value. This sale may have been below market by a seller
wanting out of the oyster business.

Sale No. 2 - Lease 299-A,; next 5-yr harvest average 1,828 barrels per year. Buyer confirmed
the sale price. Harvest records indicate an average quality reef. Buyer indicated the sale
price did not include living oysters as a contribution to value.

Sales No. 3 & 4 - Leases 301-A and 357-A; next 5-yr harvest average 3,663 barrels per year.
Buyer indicated he paid $20,000 for both leases, which total 133.32 acres. Harvest records
indicate these reefs had zero harvest barrels in several of the years prior to sale, but Buyer
was able to harvest the next five years. Buyer indicated the sale price did not include living
oysters as a contribution to value.
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Sale No. 5 - Lease 403-A; next 5-yr harvest average 1,399 barrels per year. Confirmed by
deed records. Harvest records before and after the sale indicate it was at least an average
quality reef. Buyer indicated the sale price did not include living oysters as a contribution to
value. Seller sold all his private leases but still continues his oyster dealership. This is
considered a good indicator of a sale between two knowledgeable, experienced oystermen.

Sale No. 6 - Lease 404-A; next 5-yr harvest average 548 barrels per year. Harvest records
before and after the sale indicate it was a below average quality reef. Confirmed by deed
records. This is considered a good indicator of a sale between two knowledgeable,
experienced oystermen.

Sales No. 7 & 8 - Lease 405-A and 406-A; next 5-yr harvest average 834 barrels per year.
Confirmed by deed records. Harvest records before and after the sale indicate average
harvest, but both leases were idle the year prior to sale. Buyer paid top dollar for a smaller
reef, but is considered a very competent oysterman. This sale may have included living
oysters as part of contributory value.

Sale No. 9 - Lease 407-A; next 5-yr harvest average 2,052 barrels per year. Buyer is very
active in oystering. Harvest records before and after the sale indicate it was a good
producing lease. This is considered a good indicator of a sale between two knowledgeable,
experienced oystermen.

Sale No. 10 - Lease 411-A; next 5-yr harvest average 1,607 barrels per year. Harvest records
before and after the sale indicate it was at least an average quality reef. Good fair market
sale.

Sale No. 11 - Lease 424-A; next 5-yr harvest average 2,117 barrels per year. Harvest records
before and after the sale indicate it was at least an average quality reef.

Sale No. 12 - Lease 425-A; next 5-yr harvest average 1,055 barrels per year. Harvest records
before and after the sale indicate it was at least an average quality reef. Appraiser could not
identify Buyer.

Sale No. 13 - Lease 426-A; next 5-yr harvest average 3,349 barrels per year. Harvest records
before and after the sale indicate it was a good producing reef.
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SUMMARY OF ANALYSIS AND VALUATION

In the final reconciliation, the appraiser considered three main factors: 1) whether the sale
was fair market sale between a knowledgeable buyer and seller (both competent oystermen),
2) whether the reef was good repair and harvest activity, as indicated by harvest records over
the long-term, and 3) the reliability of the confirmed sales price. In the appraiser opinion,
the most reliable sales were Sales 2, 5, 9, 10 and 13, ranging between $1,000 per acre to
$1,450 per acre, but with four sales in the $1,000-per-acre range. In the appraiser’s opinion,
the most reliable indicator rests at $1,000 per acre.

CONCLUDED VALUE: $1,000 per Acre

$1000 x 2,326.84 acres, or $2,326,840 market value in total

INDICATED EXPOSURE TIME: 6 months

ESTIMATED MARKETING TIME: 6 months

A. Charles Dean, CCRA/CREA
State Certified General Real Estate Appraiser
TX-1321389-G; expires 6-01
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DEAN APPRAISAL SERVICES
Real Estate Appraisers and Consultants
914 Fm 517 West, Ste. 101
Dickinson, Texas 77539
(281) 614-0488; 614-0247 FAX
(409) 763-8685 763-0347 FAX

CERTIFICATE OF VALUE
| hereby certify:

That no other than the undersigned prepared the analysis, conclusions and opinions
concerning real estate values that are set forth.

That to the best of my knowledge and belief, the statements contained herein set forth are
true, and the information upon which the opinions expressed therein are based is correct;
subject to the limiting conditions therein set forth.

That neither my employment nor my compensation for making this appraisal and report are
in any way contingent upon the values reported herein.

That this report has been made in conformity with the Ethics and Standards of Professional
Independent Appraisers.

That | have no direct or indirect, present or contemplated future personal interest in such
property or in any way benefit from the sale of such property appraised.

That my opinion of the Fair Market Value of the subject property, as proposed for
remodeling and per completion according to the specifications and plans attached to this
report, as of October 15, 2000, is as follows:

TWO MILLION, THREE HUNDRED TWENTY SIX THOUSAND, EIGHT
HUNDRED FORTY DOLLARS
$ 2,326,840

based upon my independent appraisal and the exercise of my professional judgment.

A. Charles Dean, CREA/CCRA
State Certified General Real Estate Appraiser
TX-1321389-G; expires 6-01
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Appendix 3-B: Information provided by the Comptroller of Public Accounts
General Land Office’s Coastal Cabin Permits

Summary Appraisal Report
Of
Coastal Cabin Permits

Prepared for

Carole Keeton Rylander
Texas Comptroller of Public Accounts
LBJ State Office Building
111 E. 17th Street
Austin, Texas 78774

November 3, 2000

By

A. CHARLES DEAN, CCRA/CREA
State Certified General Real Estate Appraiser

DEAN APPRAISAL SERVICES
914 FM 517 West, Ste. 101
Dickinson, Texas 77539
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DEAN APPRAISAL SERVICES
Real Estate Appraisers and Consultants
914 FM 517 West Ste. 101
Dickinson, Texas 77539
(281) 614-0488-614-0247 FAX
(409) 763-8685-763-0347 FAX

November 4, 2000

Hon. Carole Keeton Rylander

Texas Comptroller of Public Accounts
LBJ State Office Building

111 E. 17th Street

Austin, Texas 78774

Dear Comptroller Rylander:

At your request, | have made an appraisal of the cabins along the Texas coast permitted for use by
the General Land Office. This appraisal includes only the cabins for which data is available. The
total estimated value is $7,182,126.

The values are for improvements only; in a market sale, the price would be affected by the site area
attached to the cabin. Since the cabins are on state land, which cannot be sold, estimates are based
on improvements only. If land were to be included, the estimated value of one acre would be
between $1,000 to $2,000 additional value, depending on whether the land is submerged or marshy.

The appraiser has not personally inspected all the cabins. The values expressed herein are based on
the assumptions that construction quality is rated fair, that many components found in regular
houses are not present (plumbing, kitchens, etc.), that interior and exterior conditions are rated fair
and no expensive repairs or replacements are needed, and that accrued depreciation from all causes
is between 35% to 40%.

The appraiser used a base cost new of $30 psf Gross Building Area (GBA), taken from his
knowledge of coastline building costs as well as the Marshall & Swift Cost Calculator. The final
values expressed are Depreciated Replacement Cost New estimates from the Cost Approach
technique, as | was instructed. The resulting per square foot value is $18.

Individual estimates of value are subject to change, of course, if subsequent inspections make
discovery of conditions other than the above assumptions.

Respectfully submitted,

A. Charles Dean, CCRA/CREA
State Certified General Real Estate Appraiser
TX-1321389-G; expires June 30, 2001
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Office Cabin  Gross Bldg. Area

Estimated

Lease No. (in square feet)

PC 1008 394 $ 7,092
PC 1023 1,146 $20,628
PC 1024 2,039 $36,702
PC 1027 1,882 $33,876
PC 1030 4,500 $81,000
PC 1031 1,453 $26,154
PC 1032 1,593 $28,674
PC 1036 1,736 $31,248
PC 1037 782 $14,076
PC 1042 1,548 $27,864
PC 1043 816 $14,688
PC 1044 1,226 $22,068
PC 1047 3,162 $56,916
PC 1050 1,236 $22,248
PC 1051 2,271 $40,878
PC 1055 1,615 $29,070
PC 1056 1,941 $34,938
PC 1057 1,350 $24,300
PC 1058 1,517 $27,306
PC 1063 2,330 $41,940
PC 1066 2,838 $51,084
PC 1067 2,123 $38,214
PC 1069 2,060 $37,080
PC 1070 2,373 $42,714
PC 1071 1,695 $30,510
PC 1072 1,031 $18,558
PC 1073 2,453 $44,154
PC 1074 1,128 $20,304
PC 1080 1,052 $18,936
PC 1081 995 $17,910
PC 1082 1,053 $18,954
PC 1083 523 $ 9,414
PC 1084 1,581 $28,458
PC 1085 1,084 $19,512
PC 1087 1,026 $18,468
PC 1088 2,178 $39,204
PC 1091 1,400 $25,200
PC 1098 2,573 $46,314
PC 1103 903 $16,254
PC 1107 1,608 $28,944
PC 1108 1,672 $30,096
PC 1111 2,063 $37,134
PC 1112 3,189 $57,402
PC 1116 1,098 $19,764
PC 1119 1,672 $30,096
PC 1121 3,023 $54,414
PC 1122 1,400 $25,200
PC 1124 3,189 $57,402
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Office Cabin  Gross Bldg. Area Estimated
Lease No. (in square feet)

PC 1129 683 $12,294
PC 1130 1,757 $31,626
PC 1138 766 $13,788
PC 1140 1,889 $34,002
PC 1141 2,145 $38,610
PC 1142 1,469 $26,442
PC 1143 2,012 $36,216
PC 1145 1,335 $24,030
PC 1148 2,028 $36,504
PC 1149 1,212 $21,816
PC 1150 553 $ 9,954
PC 1155 1,148 $20,664
PC 1158 2,526 $45,468
PC 1160 2,657 $47,826
PC 1162 838 $15,084
PC 1165 1,181 $21,258
PC 1167 1,449 $26,082
PC 1168 2,492 $44,856
PC 1170 970 $17,460
PC 1171 1,993 $35,874
PC 1173 1,347 $24,246
PC 1174 1,756 $31,608
PC 1179 594 $10,692
PC 1181 2,017 $36,306
PC 1182 1,375 $24,750
PC 1184 1,428 $25,704
PC 1187 2,056 $37,008
PC 1188 1,612 $29,016
PC 1190 1,015 $18,270
PC 1191 2,261 $40,698
PC 1194 1,785 $32,130
PC 1196 673 $12,114
PC 1197 2,001 $36,018
PC 1198 1,123 $20,214
PC 1200 712 $12,816
PC 1201 2,104 $37,872
PC 1202 1,620 $29,160
PC 1203 2,013 $36,234
PC 1205 1,517 $27,306
PC 1206 604 $10,872
PC 1208 604 $10,872
PC 1209 653 $11,754
PC 1211 2,391 $43,038
PC 1213 1,409 $25,362
PC 1214 1,812 $32,616
PC 1215 3,164 $56,952
PC 1217 885 $15,930
PC 1219 1,120 $20,160
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Office Cabin

Gross Bldg. Area

Estimated

Lease No. (in square feet)

PC 1220 522 $ 9,396
PC 1221 502 $ 9,036
PC 1224 1,041 $18,738
PC 1226 2,425 $43,650
PC 1229 1,243 $22,374
PC 1231 2,067 $37,206
PC 1232 1,525 $27,450
PC 1233 1,440 $25,920
PC 1235 1,935 $34,830
PC 1236 1,356 $24,408
PC 1239 901 $16,218
PC 1240 1,953 $35,154
PC 1241 1,126 $20,268
PC 1242 608 $10,944
PC 1243 1,977 $35,586
PC 1245 2,215 $39,870
PC 1246 1,070 $19,260
PC 1250 1,073 $19,314
PC 1251 3,588 $64,584
PC 1253 552 $ 9,936
PC 1255 3,333 $59,994
PC 1256 1,072 $19,296
PC 1257 1,276 $22,968
PC 1259 1,736 $31,248
PC 1261 1,562 $28,116
PC 1264 1,346 $24,228
PC 1266 887 $15,966
PC 1267 1,999 $35,982
PC 1270 1,444 $25,992
PC 1272 1,051 $18,918
PC 1273 1,074 $19,332
PC 1274 1,268 $22,824
PC 1276 1,880 $33,840
PC 1277 704 $12,672
PC 1278 287 $ 5,166
PC 1279 1,637 $29,466
PC 1280 2,731 $49,158
PC 1282 1,523 $27,414
PC 1285 659 $11,862
PC 1291 551 $ 9,918
PC 1292 1,478 $26,604
PC 1295 284 $ 5112
PC 1296 1,225 $22,050
PC 1302 310 $ 5,580
PC 1303 1,705 $30,690
PC 1304 1,318 $23,724
PC 1308 1,394 $25,092
PC 1313 2,813 $50,634
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PC 1315 889 $16,002
PC 1316 665 $11,970
PC 1319 1,079 $19,422
PC 1321 1,737 $31,266
PC 1322 425 $ 7,650
PC 1323 2,058 $37,044
PC 1326 1,523 $27,414
PC 1327 458 $ 8,244
PC 1328 1,510 $27,180
PC 1329 1,157 $20,826
PC 1330 1,269 $22,842
PC 1331 1,392 $25,056
PC 1333 1,220 $21,960
PC 1334 1,701 $30,618
PC 1335 1,412 $25,416
PC 1337 1,209 $21,762
PC 1345 546 $ 9,828
PC 1347 1,499 $26,982
PC 1349 1,655 $29,790
PC 1354 973 $17,514
PC 1356 1,771 $31,878
PC 1359 1,575 $28,350
PC 1361 2,103 $37,854
PC 1364 1,266 $22,788
PC 1365 983 $17,694
PC 1367 1,026 $18,468
PC 1368 1,538 $27,684
PC 1371 826 $14,868
PC 1373 2,928 $52,704
PC 1378 1,517 $27,306
PC 1380 1,140 $20,520
PC 1382 1,636 $29,448
PC 1387 1,042 $18,756
PC 1388 2,117 $38,106
PC 1391 2,223 $40,014
PC 1396 1,025 $18,450
PC 1397 1,298 $23,364
PC 1399 1,565 $28,170
PC 1400 1,661 $29,898
PC 1406 1,480 $26,640
PC 1407 1,452 $26,136
PC 1408 1,825 $32,850
PC 1409 1,387 $24,966
PC 1410 1,743 $31,374
PC 1411 1,640 $29,520
PC 1413 1,520 $27,360
PC 1414 2,490 $44,820
PC 1415 3,798 $68,364
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Office Cabin  Gross Bldg. Area

Estimated

Lease No. (in square feet)

PC 1416 629 $11,322
PC 1417 2,401 $43,218
PC 1418 2,138 $38,484
PC 1424 1,332 $23,976
PC 1425 1,650 $29,700
PC 1430 2,055 $36,990
PC 1431 1,351 $24,318
PC 1432 2,275 $40,950
PC 1434 2,657 $47,826
PC 1435 1,304 $23,472
PC 1439 428 $ 7,704
PC 1446 2,179 $39,222
PC 1447 1,035 $18,630
PC 1454 715 $12,870
PC 1457 2,210 $39,780
PC 1458 1,714 $30,852
PC 1461 1,175 $21,150
PC 1462 2,816 $50,688
PC 1466 2,180 $39,240
PC 1473 1,343 $24,174
PC 1475 1,317 $23,706
PC 1476 1,632 $29,376
PC 1484 2,131 $38,358
PC 1489 1,470 $26,460
PC 1492 1,704 $30,672
PC 1493 1,530 $27,540
PC 1495 1,771 $31,878
PC 1496 3,445 $62,010
PC 1501 650 $11,700
PC 1503 1,602 $28,836
PC 1504 803 $14,454
PC 1505 1,393 $25,074
PC 1506 1,425 $25,650
PC 1509 2,141 $38,538
PC 1510 1,152 $20,736
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Office Cabin  Gross Bldg. Area Estimated
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PC 1518 1,140 $20,520
PC 1519 1,342 $24,156
PC 1521 1,493 $26,874
PC 1522 734 $13,212
PC 1525 1,134 $20,412
PC 1527 697 $12,546
PC 1528 2,460 $44,280
PC 1529 1,804 $32,472
PC 1532 1,008 $18,144
PC 1533 425 $ 7,650
PC 1534 610 $10,980
PC 1535 1,882 $33,876
PC 1539 2,140 $38,520
PC 1540 888 $15,984
PC 1544 632 $11,376
PC 1546 1,475 $26,550
PC 1549 1,250 $22,500
PC 1551 1,587 $28,566
PC 1557 832 $14,976
PC 1558 800 $14,400
PC 1559 839 $15,102
PC 1561 1,112 $20,016
PC 1569 478 $ 8,604
PC 1570 2,741 $49,338
PC 1573 631 $11,358
PC 1582 2,226 $40,068
PC 1583 1,547 $27,846
PC 1592 1,040 $18,720
PC 1593 499 $ 8,982
PC 1598 1,098 $19,764
PC 1602 2,108 $37,944
PC 1604 6,069 $109,242
PC 1605 1,641 $29,538
Total Estimated Value $7,182,126
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The statute establishes and sets forth guidelines for the private oyster-bed |eases
including the rental fee, who can apply for alease, the 100-acre limit, and the marking
of the leases.

SUBTITLE D. CRUSTACEANS AND MOLLUSKS
CHAPTER 76. OYSTERS
SUBCHAPTER A. PUBLIC AND PRIVATE OYSTER BEDS

§ 76.001. Natural Oyster Bed

() A natural oyster bed exists when at least five barrels of oysters are found within
2,500 square feet of any position on areef or bed.

(b) Inthissection, abarrel of oystersis equal to three boxes of oystersin the shell.
The dimensions of a box are 10 inches by 20 inches by 13-1/2 inches. Infilling a
box for measurement, the oysters may not be piled more than 2-1/2 inches above
the height of the box at the center. Two gallons of shucked oysters without shells
equals one barrd of oystersin the shell.

Acts 1975, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975.

§ 76.002. Designation of Public and Private Beds
(a) All natural oyster beds are public.

(b) All oyster beds not designated as private are public.
Acts 1975, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975.

§ 76.003. Beds Subject to Location

Except as provided in Section 76.004 of this code, an oyster bed or reef, other than a
natural oyster bed, is subject to location by the department. This section does not
apply to abed or reef that has been exhausted within an eight-year period.

Acts 1975, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975.

§ 76.004. Riparian Rights

(@) Thelawful occupant of agrant of land in this state has the exclusive right to use
any creek, bayou, lake, or cove included within the metes and bounds of the
origina grant for the planting or sowing of oysters.

(b) If the creek, bayou, lake, or cove is not included in the original grant, ariparian
owner has an exclusive right in the creek, bayou, lake, or cove for the planting and
sowing of oysters to the middle of the creek, bayou, lake, or cove or to 100 yards
from the shore, whichever distance is shorter.

(c) Theright of ariparian owner of land along any bay shore in this state to plant
oysters extends 100 yards into the bay from the high-water mark or from where
the land survey ceases. Theright to a natural oyster bed under this subsection is
not exclusive.
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| Acts 1975, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975.
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§ 76.005. Affidavit of Riparian Rights

() The department may require the owner of riparian rights described in Section
76.004 of this code when offering oysters for sale to make an affidavit stating that
the oysters were produced on his property.

(b) Thefailure of an owner of riparian rights described in Section 76.004(a) of this
code to have an affidavit when required by the department or to show it to agame
management officer on request or to the person to whom the oysters are offered
for sale when required by the department is prima facie evidence that the oysters
were produced from public beds.

Acts 1975, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975.

§ 76.006. Application for Location; Fee

(&) Any citizen of the United States or any domestic corporation may file awritten
application with the department for a certificate authorizing the applicant to plant
oysters and make a private oyster bed in the public water of the state.

(b) The application must describe the location desired.

(c) The application must be accompanied by afee of $20 or an amount set by the
commission, whichever amount is more.

Acts 1975, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975. Amended by Acts
1985, 69th Leg., ch. 267, art. 2, § 65, eff. Sept. 1, 1985.

§ 76.007. Maximum Acreage Under Location
No person may own, lease, or control more than 100 acres of land covered by water
under certificates of location.

Acts 1975, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975.

§ 76.008. Lease or Control by Foreign Corporation Prohibited
No corporation other than those incorporated under the laws of this state may lease or
control land under a certificate of location.

Acts 1975, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975.

§ 76.009. Examination and Survey of Location

(@) On receipt of an application for alocation, the department shall examine the
proposed location as soon as practicable by any efficient means.

(b) If the location is subject to certification, the department shall have the location
surveyed by a competent surveyor.

Acts 1975, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975.
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§ 76.012. Locator’s Certificate
(8) The department shall issue to each locator a certificate signed and sealed by the
director.

(b) The certificate must contain:

(1) the date of the application;

(2) the date of the survey; and

(3) adescription of the location by metes and bounds with reference to points of
the compass and natural objects by which the location may be found and
verified.

Acts 1975, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975.

§ 76.015. Rights of Locator

(&) Theholder of acertificate of location as provided for in Section 76.012 of this
code is protected in his possession of the location againgt trespass in the same
manner as are freeholders.

(b) This section appliesonly aslong as the stakes or pipes and buoys required by this
chapter are maintained in their correct positions and the locator complies with the
law and the regulations governing the fish and oyster industries.

Acts 1975, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975.

8§ 76.016. Fencing of Location

A locator or his assignee may fence all or part of hislocation if the fence does not
obstruct navigation into or through aregular channel or cut leading to other public
water.

Acts 1975, 64th Leg., p. 1405, ch. 545, § 1, eff. Sept. 1, 1975.

§ 76.017. Location Rental

(&) Norental feeis owed on any location when oysters are not sold or marketed from
the location for aperiod of five years after the date of the establishment of the
location.

(b) When oysters are sold or marketed from the location and thereafter, the holder of
the certificate shall pay to the department $3 per acre of location per year. In lieu
of that payment, the commission may set the required payment under this section
in agreater amount.

(c) Rental feesare due annually by March 1.

(d) Thefailureto pay any rental when due terminates the lease.

Acts 1975, 64th Leg., p. 1405, ch. 545, 8§ 1, eff. Sept. 1, 1975. Amended by Acts
1979, 66th Leg., p. 908, ch. 416, 8§ 2, eff. Aug. 27, 1979; Acts 1983, 68th Leg., p.
1338, ch. 277, § 46, eff. Sept. 1, 1983; Acts 1985, 69th Leg., ch. 267, art. 2, § 66, eff.
Sept. 1, 1985; Acts 1989, 71st Leg., ch. 448, § 1, eff. Jan. 1, 1990.

§ 76.020. Oyster Shell Recovery and Replacement Program

The commission by proclamation may establish and conduct a program to require the
recovery of oyster shell from and replacement of oyster shell in the coastal waters of
the state to maintain or enhance public oyster reefs.
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| Added by Acts 1991, 72nd Leg., ch. 644, § 1, eff. Aug. 26, 1991.
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Appendix 5: Information provided by the Comptroller of Public Accounts

Map of Oyster-Bed Leases

TPWD Oyster Leases and State Land Tracts A

2933 N G o 29°33' N
294°55' W' S Qo AT BTN 240w

" Projection: Geographic Compiled 08/95 M. Gillum TPWD
!—',Qatum: NAD 27 Recompiled 02/98 A. Shaw TPWD
Ufﬁts::g\_ecxmal degrees No claims are made about the accuracy

.'Data Sources: Surveyor Plats - Chambers Co. Engineering
“-Busch, Hutchison, & Assoc. Hall & Johfison Surveyors
oF e dana, o 10 te suabilty by o e idias yiZI<UDIE & pssoo; Washburn & Ogencral Land Office

Source: Texas Parks and Wildlife Department
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Appendix 6: Information provided by the Comptroller of Public Accounts

Oyster Landings

1998 Oyster Landings

1998 Metric Tons Pounds Value ($) V?I(;Jl:enZer ?@ggﬁé ST';?:Z)E
Louisiana 5,831.5 12,856,173 $30,994,392 $2.41 41.41%
Washington 3,256.7 7,179,697 $18,268,958 $2.54 23.13%
Texas 1,559.4 3,437,926 $8,282,479 $2.41 11.07%
Maryland 1,116.3 2,460,954 $7,635,153 $3.10 7.93%
Florida, State Total 710.5 1,566,456 $2,514,092 $1.60 5.05%
Connecticut 627.2 1,382,627 $8,978,088 $6.49 4.45%
New Jersey 318.8 702,849 $2,686,411 $3.82 2.26%
Alabama 154.3 340,186 $ 783,499 $2.30 1.10%
New York 107.3 236,552 $1,355,848 $5.73 0.76%
North Carolina 107.1 236,030 $ 974,409 $4.13 0.76%
Virginia 101.1 222,775 $ 657,650 $2.95 0.72%
South Carolina 92.3 203,542 $ 730,010 $3.59 0.66%
Rhode Island 88.7 195,505 $ 685,886 $351 0.63%
Maine 8.5 18,656 $ 70,111 $3.76 0.06%
Georgia 3.2 6,956 $ 17,211 $2.47 0.02%
Massachusetts - 3 $2 $0.67 0.00%
Delaware - - - - 0.00%
Mississippi - - - - 0.00%
California - - - - 0.00%
Oregon - - - - 0.00%
Totals 14,082.9 31,046,887 $ 84,634,199

Source: National Marine Fisheries Service
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1997 Oyster Landings

1997 Metric Tons Pounds Value ($) V?:;Jjnzer 'z/ll\jlg:fé ST';?:Z)E
Louisiana 5,997.3 13,221,705 $ 29,770,615 $2.25 37.98%
Washington 2,698.5 5,949,028 $ 14,884,580 $2.50 17.09%
Texas 2,077.1 4,579,092 $ 11,200,249 $245 13.15%
Mississippi 949.4 2,093,148 $2,671,554 $1.28 6.01%
Florida, State Total 864.3 1,905,399 $2,812,046 $1.48 5.47%
Connecticut 685.6 1,511,456 $5,103,618 $3.38 4.34%
Maryland 648.4 1,429,409 $4,507,620 $3.15 4.11%
California 425.4 937,815 $3,586,000 $3.82 2.69%
Alabama 3154 695,320 $1,397,908 $2.01 2.00%
New Jersey 268.9 592,870 $2,262,315 $3.82 1.70%
New York 239.9 528,917 $2,441,822 $4.62 1.52%
Oregon 151.3 333,466 $1,333,852 $4.00 0.96%
Virginia 137.6 303,359 $ 959,368 $3.16 0.87%
Rhode Island 116.3 256,325 $ 748,524 $2.92 0.74%
North Carolina 112.9 248,983 $1,010,933 $4.06 0.71%
South Carolina 90.5 199,451 $ 770,829 $3.86 0.57%
Maine 9.4 20,690 $76,771 $3.71 0.06%
Georgia 3.4 7,480 $18,428 $2.46 0.02%
Delaware - - - 0.00%
Totals 15,791.6 34,813,913 $ 85,557,032
Source: National Marine Fisheries Service
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1996 Oyster Landings

1996 Metric Tons Pounds Value ($) V?I(;Jl:enli;er '2/:\72:5; ST?)?Z)E
Louisiana 5,867.2 12,934,925 $ 26,675,678 $2.06 34.18%
Washington 3,320.9 7,321,344 $ 16,826,475 $2.30 19.35%
Texas 2,533.9 5,586,159 $ 12,262,589 $2.20 14.76%
Connecticut 1,836.5 4,048,729 $ 28,919,666 $7.14 10.70%
Mississippi 1,186.4 2,615,515 $4,463,877 $1.71 6.91%
Florida, State Total 657.0 1,448,514 $3,556,953 $2.46 3.83%
California 515.2 1,135,862 $4,017,690 $3.54 3.00%
Maryland 403.2 888,863 $2,852,786 $3.21 2.35%
Alabama 281.6 620,910 $1,193,043 $1.92 1.64%
New Jersey 156.1 344,213 $1,306,353 $3.80 0.91%
South Carolina 117.1 258,207 $1,034,681 $4.01 0.68%
North Carolina 99.5 219,397 $ 825,023 $3.76 0.58%
Oregon 95.5 210,525 $ 818,040 $3.89 0.56%
Virginia 61.5 135,498 $ 435,552 $3.21 0.36%
Rhode Island 324 71,349 $ 218,881 $3.07 0.19%
Georgia 1.9 4,269 $ 9,227 $2.16 0.01%
Delaware - - - - 0.00%
New York - - - - 0.00%
Totals 17,165.9 37,844,279 $ 105,416,514

Source: National Marine Fisheries Service
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1995 Oyster Landings

1995 Metric Tons Pounds Value ($) V?:;fnzer 'EA'\;TS,::)(E STro]iS!
Louisiana 6,259.7 13,800,076 $ 25,827,277 $1.87 33.65%
Washington 3,597.0 7,930,071 $ 18,261,269 $2.30 19.34%
Texas 2,493.1 5,496,188 $ 10,012,679 $1.82 13.40%
Connecticut 2,268.0 5,000,000 $ 32,000,000 $6.40 12.19%
Mississippi 1,019.7 2,248,065 $3,082,461 $1.37 5.48%
Florida, State Total 690.7 1,522,656 $1,895,902 $1.25 3.71%
California 633.4 1,396,450 $4,777,959 $3.42 3.40%
Maryland 543.3 1,197,759 $3,175,068 $2.65 2.92%
Alabama 3221 709,992 $1,117,548 $1.57 1.73%
Virginia 182.3 401,794 $1,321,824 $3.29 0.98%
New York 159.9 352,508 $1,682,829 $4.77 0.86%
South Carolina 127.4 280,759 $1,019,791 $3.63 0.68%
Oregon 112.7 248,395 $ 965,192 $3.89 0.61%
North Carolina 105.5 232,500 $ 858,797 $3.69 0.57%
New Jersey 70.9 156,291 $ 504,054 $3.23 0.38%
Delaware 8.4 18,500 $ 70,000 $3.78 0.05%
Rhode Island 35 7,650 $ 29,394 $3.84 0.02%
Georgia 29 6,340 $ 15,571 $2.46 0.02%
Washington 1.9 4,178 $ 109,168 $ 26.13 0.01%
Totals 18,602.4 41,010,172 $ 106,726,783
Source: National Marine Fisheries Service
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1994 Oyster Landings

1994 Metric Tons Pounds Value ($) Vitl(;JuenZer ?@é‘:ﬁé STZ?L()E
Louisiana 5,138.2 11,327,730 $ 20,160,789 $1.78 30.95%
Washington 3,417.0 7,533,264 $ 18,232,265 $242 20.58%
Connecticut 2,281.8 5,030,387 $ 32,345,924 $6.43 13.74%
Texas 2,093.0 4,614,316 $7,899,003 $1.71 12.61%
Florida, State Total 957.8 2,111,459 $2,796,782 $1.32 5.77%
Mississippi 810.2 1,786,130 $2,456,365 $1.38 4.88%
California 735.4 1,621,187 $4,268,208 $2.63 4.43%
Maryland 371.0 817,829 $2,647,295 $3.24 2.23%
Alabama 323.0 711,992 $1,077,783 $1.51 1.95%
South Carolina 137.6 303,287 $1,060,518 $3.50 0.83%
North Carolina 89.8 197,889 $ 681,535 $3.44 0.54%
Oregon 85.7 188,974 $ 734,298 $3.89 0.52%
New York 57.4 126,648 $ 755,893 $5.97 0.35%
Virginia 53.8 118,637 $ 368,791 $3.11 0.32%
Delaware 21.8 48,000 $ 144,000 $3.00 0.13%
Maine 20.3 44,776 $ 167,911 $3.75 0.12%
Georgia 6.2 13,624 $ 29,765 $2.18 0.04%
Rhode Island 1.0 2,166 $ 13,519 $6.24 0.01%
New Jersey - - - - 0.00%
Totals 16,601.0 36,598,295 $ 95,840,644

Source: National Marine Fisheries Service

PAGE 84

A JOINT STUDY REPORT ON THE
PARKS AND WILDLIFE DEPARTMENT’S COMMERCIAL FISHERY PROGRAMS
AND THE GENERAL LAND OFFICE’S LEASES OF STATE-OWNED LANDS

DECEMBER 2000




Appendix 7: Information provided the State Auditor’s Office
Parks and Wildlife Department Commercial Fishery

Detailed Costs and License Revenue for Fiscal Years 1998 and 1999

Appendix 7-A:
Inland Commercial Fisheries

This table provides detailed license revenue information by license type for the mussel
and clam fishery program and the non-game fish program administered by the
Department.

Inland Commercial Fisheries License Sales and Revenue

1999 1998
Type of License No. of No. of
Licenses Sold Fee Revenue Licenses Sold Fee Revenue
Resident Commercial Mussel and Clam
Fisherman’s 11 $30.00 $328.50 30 $30.00 $885
Non-Resident Mussel and Clam Fisherman’s 0 $800.00 $0.00 4 $800.00 $3,040
Permit to Sale Non-Game Fish 62 $50.00 $3,100.00 59 $50.00 $2,950
W
Total //
otal 73 / % $3,428.50 93 $6,875

This table provides detailed cost information by division for the mussel and clam fishery
(shellfish) program and the non-game fish (finfish) program administered by the

Department.
Inland Commercial Fisheries Costs
1999 1998
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Freshwater
Finfish $4,440 $2,570,239 $46,840 $55,684 $2,677,203 $3,253 $2,968,417 $14,889 $39,154 $3,025,713
Freshwater
Shellfish $788 $499,376 $8,310 $9,879 $518,353 $1,874 $578,904 $8,580 $22,563 $611,921
Total Cost
by Division $5,228 | $3,069,615 $55,150 $65,563 | $3,195,556 $5,127 | $3,547,321 $23,469 $61,717 | $3,637,634
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Appendix 7-B:
Coastal Commercial Fisheries

This table provides detailed license revenue information by type of license for the
coastal commercid fishery programs administered by the Department. The revenue
shown in the tables does not include the lease revenue and grant funds.

Coastal Commercial Fisheries License Sales and Revenue
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Type of License 1999 1998
No. of No. of
Licenses Sold Fee Revenue Licenses Sold Fee Revenue

Resident Commercial Fishing Boat 959 15.00 14,385.00 1,339 15.00 20,085.00
Non-Resident Commercial Fishing Boat 27 60.00 1,620.00 23 60.00 1,380.00
Resident General Commercial 1,857 20.00 36,522.60 2,260 20.00 44,582.05
Fisherman’s
Non-Resident General Commercial 33 150.00 4,942.50 32 150.00 4,792.50
Fisherman’s
Transfer of Resident Commercial 8 5.00 40.00 9 5.00 45.00
Fishing Boat License
Duplicate Resident Commercial Fishing 6 5.00 30.00 11 5.00 55.00
Boat License Plates
Transfer of Non-Resident Commercial 0 5.00 0.00 0 5.00 0.00
Fishing Boat
Duplicate Non-Resident Commercial 0 5.00 0.00 0 5.00 0.00
Fishing Boat License Plates

Total General 2,890 o 57,540.10 3,674 % 70,939.55
Commercial Crab Trap Tags o o 85,111 1.50 127,666.50
Resident Commercial Crab 287 500.00 143,500.00 0 0.00 0.00
Fisherman’s
Non-Resident Commercial Crab 1 2,000.00 2,000.00 0 0.00 0.00
Fisherman’s

Total Crab 288 145,500.00 127,666.50

Resident Commercial Oyster Boat 297 350.00 103,950.00 360 350.00 126,000.00
Non-Resident Commercial Oyster Boat 19 1,400.00 26,600.00 10 1,400.00 14,000.00
Resident Commercial Oyster 3 100.00 295.00 8 100.00 770.00
Fisherman’s
Non-Resident Commercial Oyster 0 250.00 0.00 0 250.00 0.00
Fisherman’s
Resident Commercial Oyster Boat 418 25.00 10,178.60 484 25.00 11,864.95
Captain’s
Non-Resident Commercial Oyster Boat 18 100.00 1,795.00 9 100.00 885.00
Captain’s
Duplicate Resident Commercial Oyster 1 5.00 5.00 3 5.00 15.00
Boat License Plates
Transfer of Resident Commercial 8 5.00 40.00 6 5.00 30.00
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Coastal Commercial Fisheries License Sales and Revenue

Type of License 1999 1998
No. of No. of
Licenses Sold Fee Revenue Licenses Sold Fee Revenue

Oyster Boat License
Transfer of Non-Resident Commercial 0 5.00 0.00 0 5.00 0.00
Oyster Boat License
Duplicate Non-Resident Commercial 0 5.00 0.00 1 5.00 5.00
Oyster Boat License Plates

Total Oysters 764 W 142,863.60 881 W 153,569.95
Shrimp
Resident Commercial Gulf Shrimp Boat 1,174 275.00 322,850.00 1,163 275.00 319,825.00
Bait Shrimp Dealer’s 342 115.00 39,330.00 354 115.00 40,710.00
Resident Commercial Bay Shrimp Boat 1,460 195.00 284,700.00 1,546 195.00 301,470.00
Resident Commercial Bait Shrimp Boat 1,401 195.00 273,195.00 1,497 195.00 291,915.00
Non-Resident Commercial Gulf Shrimp 401 1,025.00 411,025.00 390 1,025.00 399,750.00
Boat
Non-Resident Commercial Bay Shrimp 1 525.00 525.00 2 525.00 1,050.00
Boat
Non-Resident Commercial Bait Shrimp 0 525.00 0.00 1 525.00 525.00
Boat
Resident Commercial Shrimp Boat 3,098 25.00 76,446.35 3,057 25.00 75,761.90
Captain’s
Non-Resident Commercial Shrimp Boat 371 100.00 36,959.95 323 100.00 32,250.00
Captain’s
Transfer of Resident Commercial Bay 79 195.00 15,405.00 105 195.00 20,475.00
Shrimp Boat
Transfer of Resident Commercial Bait 73 195.00 14,235.00 96 195.00 18,720.00
Shrimp Boat License
Transfer of Resident Commercial Gulf 17 5.00 85.00 15 5.00 75.00
Shrimp Boat License
Duplicate Resident Commercial Gulf 3 5.00 15.00 6 5.00 30.00
Shrimp Boat License Plates
Duplicate Resident Commercial Bay 20 5.00 100.00 23 5.00 115.00
Shrimp Boat License
Duplicate Resident Commercial Bait 15 5.00 75.00 16 5.00 80.00
Shrimp Boat License Plates
Transfer of Non-Resident Commercial 0 195.00 0.00 0 195.00 0.00
Bay Shrimp Boat License
Transfer of Non-Resident Commercial 0 195.00 0.00 1 195.00 195.00
Bait Shrimp Boat License
Transfer of Non-Resident Commercial 3 5.00 15.00 0 5.00 0.00
Gulf Shrimp Boat
Duplicate Non-Resident Commercial 2 5.00 10.00 2 5.00 10.00
Gulf Shrimp Boat License Plates
Duplicate Non-Resident Commercial 0 5.00 0.00 0 5.00 0.00
Bay Shrimp Boat License Plates
Duplicate Non-Resident Commercial 0 5.00 0.00 2 5.00 10.00
Bait Shrimp Boat License Plates
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Coastal Commercial Fisheries License Sales and Revenue

Type of License 1999 1998

No. of No. of
Licenses Sold Fee Revenue Licenses Sold Fee Revenue

Total Shrimp 8,460 W 1,474,971.30 8,599 W 1,502,966.90

Resident Commercial Finfish 786 75.00 58,950.00 768 75.00 57,600.00

Fisherman’s

Non-Resident Commercial Finfish 3 150.00 450.00 5 150.00 750.00

Fisherman’s

Saltwater Trotline 11,974 35,795.85 12,271 - 36,680.55
Total Finfish 789 /////// 95,195.85 773 /////// 95,030.55

Class A Menhaden Boat License 21 ‘ 3,500.00 ‘ 73,500.00 24 ‘ 3,500.00 ‘ 84,000.00

Class B Menhaden Boat License 42 2,100.00 49 2,450.00

Total Menhaden 63 75,600.00 86,450.00

License Revenue Collected for 1,991,670.85 2,036,623.45
Specific Fisheries o 2 i A
Retail Fish Dealer’s 2,954 46.00 135,884.00 3,133 46.00 144,118.00
Bait Dealer’s Individual 243 30.00 7,290.00 272 30.00 8,160.00
Wholesale Fish Dealer’s 654 525.00 343,350.00 670 525.00 351,750.00
Wholesale Fish Dealer’s Truck 65 325.00 21,125.00 73 325.00 23,725.00
Retail Fish Dealer’s Truck 826 86.00 71,036.00 761 86.00 65,446.00
Resident Shell Buyer 1 100.00 100.00 4 100.00 390.00
Transfer of Wholesale Fish Dealer’s 4 5.00 20.00 3 5.00 15.00
Finfish Import 106 75.00 7,950.00 111 75.00 8,325.00
Transfer of Finfish Import License 2 5.00 10.00 0 5.00 0.00
Transfer of Retail Fish Dealer’s License 5 5.00 25.00 10 5.00 50.00
Transfer of Bait Shrimp Dealer’s License 5 5.00 25.00 7 5.00 35.00
Transfer of Retail Fish Dealer’s Truck 51 5.00 255.00 38 5.00 190.00
License
Transfer of Wholesale Fish Dealer’s 2 5.00 10.00 3 5.00 15.00
Non-Resident Shell Buyer’s 1 1,500.00 1,500.00 3 1,500.00 4,350.00
Bait Dealer Business Building 2,142 30.00 64,260.00 2,180 30.00 65,400.00
Bait Dealer’s Business Vehicle 125 30.00 3,750.00 100 30.00 3,000.00
Transfer of Bait Dealer’s Business 5 5.00 25.00 6 5.00 30.00
Building
Transfer of Bait Dealer’s Business 0 5.00 0.00 1 5.00 5.00
Vehicle
Total Dealer and Business Licenses 7,191 % % 656,615.00 7,375 % % 675,004.00
Grand Total 20,445 /////////////// 2,648,285.85 21,375 //////////////% 2,711,627.45
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This table provides detailed cost information by fishery program and division for the
coastal commercial fishery programs administered by the Department.

Coastal Commercial Fisheries Costs

1999 1998

%] %]
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Crab $181,246 $51,202 $189,525 $60,869 $482,842 $159,371 | $21,063 $215,304 $55,390 $451,128
Oysters $198,867 $56,180 $405,455 $66,787 $727,289 $204,747 $27,060 $485,959 $71,161 $788,928
Oyster-Bed
Leases $27,061 $7,645 $51,396 $9,088 $95,190 $23,795 $3,145 $61,600 $8,270 $96,810
Shrimp $2,792,325 $788,827 | $1,528,264 $937,763 | $6,128,429 | $2,544,950 | $336,349 | $1,239,382 $884,516 | $5,005,197
Plus
buyback $81,250 W o 0 o o 0 o
Finfish $496,539 $140,271 $1,070,707 $166,756 $1,874,274 $427,755 $56,533 $1,216,023 $148,670 $1,848,981
Menhaden $13,216 $3,733 $7,966 $4,438 $29,353 $13,281 $1,755 $8,171 $4,616 $27,823
Totals $3,790,504 $1,047,858 $3,253,313 $1,245,701 $9,337,376 $3,373,899 $445,905 $3,226,439 $1,172,624 $8,218,867

Source: The State Auditor’s Office developed estimates based on the Law Enforcement Division’s timekeeping data and other
divisions’ staff estimates and applied them based on the number of licenses issued.
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Appendix 8: Information provided by the State Auditor’s Office

General Land Office’s Leases of State-Owned Land

Detailed Costs and Revenue for Fiscal Year 1998

1998
Lease (Assignment) Type Revenues Expenditures Contribution/(Deficit)

Coastal Easements $ 162,943 $ 1,082,470 $ (919,527)
Coastal Leases 410 74,588 (74,178)
g;rgrr:::t:;a' Leases and 945,853 264,035 681,818
Surface Leases — Uplands 557,271 225,113 332,158
Surface Leases — Coastal 49,550 82,553 (33,003)
Cabin Permits 197,624 294,658 (97,034)
Miscellaneous Easements 1,212,172 567,397 644,775

Subtotal 3,125,823 2,590,814 535,009
Mental Health and
Mental Retardation ? 3,329,774 193,971 3,135,803
Other State Agencies ? 520,530 12,886 507,644
Total $ 6,976,127 $ 2,797,671 $ 4,178,456

% The Office assists other agencies that have state-owned land with their leases. The Office’s involvement in the leasing
process varies, depending on the need of the agency. The Office does not usually receive any compensation for costs
itincurs. The Office will sometimes receive reimbursement for some of its costs through a clause in the lease agreement
or through a memorandum of understanding with the other agency. The expenditures are for the Office’s costs
associated with assisting the other agencies. However, the revenues are deposits to other agencies.

Note: The table shows total revenues and expenditures for each of the seven lease types reviewed, with the resulting
contribution/deficit. In addition, system developmental costs of $186,573 have been deducted from the expenditures
because the grant revenue for the system was realized in a prior year.

Source: The State Auditor’s Office developed estimates and applied them based on the division staff estimates.
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Appendix 9:

Background Information on Parks and Wildlife Department
Commercial Fishery Programs

Appendix 9-A: Information provided by the Comptroller of Public Accounts
Oyster Bed-Leases

The oyster industry in Texas today isan $11 million-plus enterprise, supporting 350 to
500 oystermen and their families. By comparison, the Texas shrimping industry is
valued at $166 million and commercial finfishing at $8 million.?

Every coastal state in the U.S. produces oysters, but not awaysin commercia
guantities every year. Louisiana, the perennial top producer, harvested or “landed”
12.9 million pounds of oystersin 1998. That same year, Washington State was
second with 7.2 million pounds. Texas ranked third with 3.4 million pounds.
Maryland was fourth with 2.5 million pounds, and Florida fifth with 1.4 million.
Connecticut, New Jersey, Alabama, and New Y ork State rounded the top 10.%

The Department administers 43 leases covering 2,327 acres of submerged landsin
Galveston Bay for the private, year-round production of oysters. Some 7,000 acres of
public reefsin Galveston Bay are open to licensed oystermen during the normal
November to April oyster season.” In 1989, the Department instituted a moratorium
on the issuance of new |leases because of conservation concerns. The moratoriumis
still in effect today.®

The Department estimates that over 12,000 acres of Texas bay bottoms have been
leased at one time or another. In 1907, almost 6,500 acres were leased, but that
figured dropped to an all-time low of 11 acresin 1929.”

Galveston Bay accounts for 75 to 80 percent of Texas production and is the only bay
in Texas where private oyster-bed leases exist today. Oysters grown in Matagorda
Bay, San Antonio Bay, and South Bay near Brownsville supply the remaining
production. Other Texas bays are inhospitable to oysters because their waters are too
warm or too saline. Past attempts to establish |easing programs in Matagorda,
Aransas, and Corpus Christi bays were unsuccessful .2

% Parks and Wildlife Department, Coastal Fisheries Division, Trendsin Texas Commercial Fishery Lands, 1972-
1997, by Lance Robinson, Page Campbell, and Linda Butler (Austin, Texas, 1998), p. 145. This estimate is based
on the total ex-vessel value of each resource in 1997. Also, interview with Region IV Director, Parks and Wildlife
Department, (Seabrook, Texas, October 1999, Austin, Texas, June 1999 and October 2000.)

* Oyster Landings report, 1994-1998, National Marine Fisheries Service,
http://www.st.nmfs.gov/commercial/landings/annua_landings.html

® Interview with Region IV Director, Parks and Wildlife Department.

® Interview with Region IV Director, Parks and Wildlife Department. Also, Texas oyster fishery management plan,
series Number 1, Parks and Wildlife Department, 1988, p. 1.

" Hofstetter, R. P., Trends in population levels of the American oyster, Crassostrea virginica Gmelin, on public reefs
in Galveston Bay, Texas, Technical series no. 24, Parks and Wildlife Department, 1977, pp. 74-79.

8 Interview with Region IV Director, Parks and Wildlife Department.
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Health Certification

The Department of Health (TDH) as authorized by the Health and Safety Code,
Chapter 436, continually tests and monitors bay waters for contaminants and
microorganisms hazardous to human health. TDH designates al oyster reefs, both
public and private, as either approved for harvest, conditionally approved, restricted,
conditionally restricted, or prohibited. TDH also certifies the health of all oysters
from harvest to consumption, with the authority to close down production at any time
when the health of the oysters is questioned.’

Estuarine waters like those in Galveston Bay are sensitive to flood, drought, heat,
hurricanes and runoff from cities upstream like Houston. In extreme conditions,
particular microorganisms can flourish, affecting not only oyster food sources but also
humans who ingest oysters. Runoff from Houston can bring particular pollutants.
When pollutants or microorganisms are found in quantities high enough to endanger
public health, TDH is authorized by statute to close al production of mollusks from
the bay.

A shut-down of oyster production during ared tide event in 1998 precipitated action
by the Legislaturein 1999 to allow the oyster industry and the Department to oversee
TDH actions to close production.®®

L egidation passed by the 76th Texas Legidature (Senate Bill 1685 by Bernsen)
created the Texas Oyster Council to advise the Board of Health on matters relating to
oysters. It also created the Oyster Advisory Committee to advise the Department of
Agriculture on promotion and advertisement of the Texas Oyster Industry.

Senate Bill 1685 a so transferred responsibility from TDH to the Comptroller of
Public Accounts for the collection of afee of $1 per barrel of oysters. (One barrel is
about 300 pounds). Thisfeeis designed to cover TDH' sinspection costsand is
assessed when oysters are off-loaded onto dealer docks.™* Before TDH, the
Department collected a 10-cent per bag fee, splitting the proceeds 50/50 with TDH.
The Department’ s share was split further between the coastal fisheries and law
enforcement divisions.?

The Development of Private Oyster-Bed Leases in Texas

Private leases originated as a conservation effort, then became away to provide
healthy oysters for year-round consumption.

At the end of the 19th century, the first Fish and Oyster Commissioner of Texas,

I. P. Kibbe, recognized a general decline of naturally-occurring, publicly-owned
oyster reefs. Mr. Kibbe and others thought the decline was due to overharvest.
(Decades | ater, conservationists would come to call overharvesting a “tragedy of the

® Texas Health and Safety Code, Section 436.101.

19 Texas Senate Bill 1685, 76th Legislature, Regular Session, 1997.

" parks and Wildlife Code, Section 76.017.

2 Interview with Region IV Director, Parks and Wildlife Department.
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commons,” that is, that a shared use of a public resource, or “commons,” for private
gain ultimately leads to the ruin of that resource.”)

To counteract the oyster decline, in 1895 Commissioner Kibbe, like many of his peers
in other coastal states, adopted the practice of issuing leases of state-owned
submerged landsto individuals for the private “farming” of oysters. The goal of this
program was to build viable oyster reefs in areas where they did not naturally occur.™

Commissioner Kibbe' s efforts quickly paid off. The earliest lease on record at the
Galveston County Courthouse, dated October 25, 1895, was issued to Letticial. Eley
for 15 acres near Smith Point in Galveston Bay. The lease was for a“Private Oyster
Bed...for the planting of oysterstherein.” Other than a description of metes and
bounds, the Eley lease had no reference to payments to the state, terms and conditions
of the lease, or even an expiration date. The sameistruefor leasesin effect today.

The Biology of Oysters

The American, or Eastern oyster, Crassostrea virginica, is prevaent in estuarine
waters from eastern Canada south to Texas baysin the Gulf of Mexico. Natural
oyster reefs are most abundant in the Gulf, the U.S. South Atlantic, and Long Island
Sound. Although more than 100 species of oysters exist worldwide, only the Eastern
oyster from Atlantic and Gulf waters, and the Eastern, Pacific and Olympia oysters,
produced on the West Coast, are commercially viable in the United States. No
appreciable difference exists between the species.

Oysters spawn in the Gulf between March and November when both temperature and
salinity levels are in moderate ranges. After adult eggs and sperm are released into
the water, and the eggs are fertilized, the oyster larvae, called spat, go through several
swimming stages. Asthey grow, the larvae finally become too heavy to float, and
they sink to the bottom. Those that land on a clean, hard bottom called a“ substrate”
secrete afluid that permanently cements them in place. Thosethat don't, die. Spat
reach harvestable size—3 inchesin diameter—in 18 to 24 months.

Oysters arefilter feeders, meaning that they ingest but do not digest everything in the
water around them. As adults, oysters can pump five gallons of water an hour through
their gills. If pollutants, contaminants or toxins are present in the water, oystersretain
them just asthey do biologic matter. If placed in clean water, oysters purge
themselves of those same pollutants, contaminants or toxins.

Shrimp are more valuable as afood crop, more abundant, and easier to harvest. Most

shrimpers depend on their harvest to provide enough money to make it through winter
months. However, if the shrimping harvest is poor, they will turn to oyster harvesting
as a second income in the off season.’

3 Hardin, Garrett, The Tragedy of the Commons, (1968).  http://dieoff.com/page95.htm.

" Hofgtetter, R. P., Trends in population levels of the American oyster, Crassostrea virginica Gmelin, on public
reefsin Galveston Bay, Texas, Technical series no. 24, Parks and Wildlife Department, 1977, p. 76.
 Interview with Region IV Director, Parks and Wildlife Department.
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Safe Haven

Remarkably, the oyster can purgeitself of bacteriain 10 to 14 daysif the water around
the oyster isfree of harmful substances. This process, caled “depuration,” isthe
reason oyster-bed | eases exist today.

Most of the natural oyster reefs are near the middle of Galveston Bay, which isalso
near the halfway point of the Houston Ship Channel. Oysters on these reefs are at
some risk of pollution. They are aso subjected to urban runoff from Houston and
metropolitan areas. Rainfalls of 2 inches or more during a 24-hour period can result
in bay areas being closed to harvest several times a year.'

About one-third of all the leases arein areas near the channel or heavy traffic areas of
Dickinson Bay. Oysters transplanted from restricted areas of the public reefs, i.e.
those areas determined by TDH to be off-limits for direct marketing,'” are allowed to
depurate until they are free of contaminants and ready for market.

Private Leases Versus Public Reefs

The Department issues permits to leaseholders for the harvesting of oysters off
restricted areas of public reefs and transplantation to private leases. The Department
and leaseholders negotiate which days in the off-season the transplant harvest can
occur.

Anindividua with a private |ease enjoys several economic advantages over his
brethren harvesting from public reefs.

. Leaseholders buy a $100 annual permit for the right to harvest oysters off
restricted areas of public reefs.

. L easeholders pay nothing for the oysters themselves.

. Oysters placed on private |eases are deemed by law to be private property.*®

. Private leases receive Department law enforcement during routine patrols.

. Oysters on private reefs may be sold year-round, while oysters from the

public reefs can be sold only during the regular season (November to April).

. Oyster-bed |eases are generally located in cleaner and less-trafficked waters
of Galveston Bay where suitable bottoms are found, and where the oysters are
safer from pollution, toxins, and damage from passing ships. These cleaner
waters produce oysters more marketable than are oysters from public reefs.

. L eases, once granted, are held indefinitely.

18 | nterview with Region |V Director, Parks and Wildlife Department.
7 Texas Health and Safety Code, Section 436.002(7).
'® Parks and Wildlife Code, Section 76.035.

A JOINT STUDY REPORT ON THE
PARKS AND WILDLIFE DEPARTMENT’S COMMERCIAL FISHERY PROGRAMS
AND THE GENERAL LAND OFFICE’S LEASES OF STATE-OWNED LANDS DECEMBER 2000



. All leasesin effect today are without either term or restriction, listing only the
effective date of the lease, the leaseholder’ s name, and the metes and bounds
description of the lease.

. No lease in effect today specifies any conditions for perpetuation, renewal or
termination of any lease, save nonpayment of the $3 per acre annual fee.”
. According to Parks and Wildlife Code, Section 76.007, “(n)o person may

own, lease, or control more than 100 acres of land covered by water under
certificates of location.” However, while no single lease in existence today
exceeds 100 acresin size, control of the 43 leases can be traced to seven
different families or individuals.

. The 1989 Department moratorium on issuing leases not only made current
leases immediately valuable in and of themselves, but it also created a closed
market, ensuring that no other individuals could obtain a lease except by
purchasing an existing one. Private |eases are frequently bought and sold in
private transactions. The Department exercises no control or input on these
transactions, nor doesiit receive any proceeds. The most recent sale prices
known to the State have averaged well over $1,000 per acre.

. The Department is neither contractually or statutorily able to monitor or halt
the sale of leases, or even to be notified. Notices of sale filed with the county
clerk’s officesin Galveston and Chambers counties routinely list the sale
price of the lease as “ 10 dollars and other consideration.” As such, the true
sales price in most instancesis largely unknown to anyone other than the
buyer and sdller.

. Of the seven mgjor leaseholders today, five are certified oyster dealers,
meaning that they not only grow, but harvest, process and sell oysters. One
former leaseholder is now solely a certified dealer. Thisisan indication that a
vertical market exists for leaseholders.

Appendix 9-B: Information provided by the State Auditor’s Office
Coastal and Inland Commercial Fisheries

Coastal Commercial Fisheries

The Coastal Fisheries Division (Coastal Fisheries) is responsible for making
management recommendations regarding marine resources within the bays, estuaries,
and the Gulf of Mexico (out to nine nautical miles). The estimated value of the
fisheries within the 4 million acres of marine habitat exceeds $2 billion per year.
Coastal Fisherieswas created in 1937 as part of the Game, Fish, and Oyster
Commission to oversee the regulations of oysters and all coastal fisheries. Coastal
Fisheries' responsibilities and activities are statutorily mandated in the Parks and
Wildlife Code (Sections 61.001, 66.007, and 61.051 through 61.058).

Coastal Fisheries also manages commercial fishing in Texas coastal waters. This
includes about 15,000 commercial fishermen; the commercial seafood industry, which

19 parks and Wildlife Code, Section 76.017(d).
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includes fish dealers and empl oys about 30,000 people; and about 10 million
consumers of seafood products. Commercial fishermen have specific eligibility
requirements for each type of license they must have to harvest specific types of
finfish or shellfish. Wholesale fish, bait dealers, and fish guides are also licensed
under specific qualifications.

Headquarters Staff and a management team located at coastal field sites administer
Coadstal Fisheries. The field staff members are stationed at ten field stations located
from Port Arthur to Brownsville. Coastal Fisheries works with the Genera Land
Office and the Department of Health regarding oyster lease management and the
oyster fisheries.

The largest specia account that supports Department operationsis the Game, Fish and
Water Safety Account (Fund 009), which provides amost half ($80.4 million) of the
Department’ s operating revenue. Amounts in the account come from hunting and
fishing licenses;, federal funds for sportfish and wildlife restoration; boat registration
and titling fees; fines and penalties; and the sale of sand, shell, and gravel. Fund 009
may be used only for purposes related to the regulation and conservation of the State’s
fish and game and the enforcement of water safety laws.

Inland Commercial Fisheries

The Inland Fisheries Division (Inland Fisheries) is an outgrowth of the old Fish and
Oyster Commission established in 1895. Inland Fisheries' responsibilities and
activities are statutorily mandated in the Parks and Wildlife Code (Sections 61.001,
61.051 through 61.058, 61.052, and 66.007).

The majority of Inland Fisheries resources and efforts focus around the recreational
fishing industry. Inland Fisheries has arelatively small responsibility for commercial
fisheries. Inland Fisheriesisthe permitting authority for exotic species permits; sale
of non-game fish; permitsto introduce fish, shellfish, or aguatic plantsinto public
waters; and triploid grass carp permits.

Inland Fisheries is organized into three branches: Resource Management, Fish
Hatcheries, and Outreach. Inland Fisheriesis administered by divisional headquarters
staff and staff in 3 regiona offices, 15 districts, 5 fish hatcheries, 1 statewide research
facility, and 1 visitor and outreach facility.
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Appendix 10: Information provided by the Comptroller of Public Accounts

Background Information on General Land Office Lease Types

Active Office Leases and Easements as of November 1999

The Office currently administers over 8,300 leases and easements of state-owned
lands, not including mineral or oil and gas leases. (Seetable below.) Theseleases
and easements are for both upland and coastal lands.

With the passage of the federal Coastal Zone Management Act in 1972, the Office
quickly assumed management of the State’ s coast by enacting the Coastal Public

L ands Management Act of 1973 and the Open Beaches Act in 1977.% The State
allows public accessto all Texas beaches between the point of mean low tide on the
seaward side of the beach, to the nearest line of vegetation or 200 feet from mean low
tide, whichever is closer.?

Coastal easements (CE) grant individuals, private groups—for instance, waterside
condominium homeowners' associations—and public entities the right to place piers,
docks, and boat ramps and lifts on state property. Coastal leases (CL) are issued to
governments and public organizations for conservation easements, wildlife preserves,
boat ramps, piers and docks. Commercia leases (LC) are similar, except they are
generally for larger lands and are used for income-producing commercial purposes.
Examples of active commercial |eases are for
restaurants, piers, docks, marinas and signs on

Number Instrument Type or over state lands.
2,850 Coastal E t (CE :
oasaasement(Ch) Upon assuming management of the State’s
89 Coastal Lease (CL) coastal properties, however, the Office
1 General Easement discovered hundreds of residential structures—
221 Letters of Authorization (LA) now known as personal cabins—on state
coastal lands. Owners of these structures were
259 Coastal Commercial Lease (CL) allowed to seek and receive permits from the
12 Uplands Commercial Lease (CL) state to continue to occupy state coastal lands.
1,360 Coastal Miscellaneous Easement (ME) Over 'FI me, permits were botht and sold, with
the original structures gradualy being adapted
700 Uplands Miscellaneous Easement (ME) to housi ng for recreational fishermen.
374 Cabin Permit (PC)
61 Cabin Permits On Hold-over (PC) AlthOUQh ongi na”y personal property, th?
- cabins were converted to state property with the
s Special Document (SD) enactment of the Coastal Management and
168 Coastal Surface Lease (SL) Open Beaches acts. Since then, permittees have
. Uplands Surface Lease (SL) been granted the rlght to inhabit the cabins. .
— Permittees are required to keep the structuresin
1,981 Structure Regjstration good repair, or they could be torn down. Office
8,347 Total Instruments policy over the past severd years has been not

Source: General Land Office

to repermit areas once the structureis
permanently removed.

2 16 United States Code, Section 1451 et seq.
2L \/ernon’s Texas Code Annotated, Natural Resources Code, Chapters 33 and 61, respectively.
22 \/ernon’s Texas Code Annotated, Natural Resources Code, Section 61.014.
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Now, many of the permits existing today are granted to “clubs’ of recreationa
fishermen. Othersare held by individuals and families who use the cabins as a second
home. None of these cabins are connected to any municipal water, sewage or
electrical systems. Severa Office and local staffsinterviewed for this report indicated
that the condition of these cabins range from simple and poorly-maintained fishing
shacks with outhouses to “Taj Mahals’ with air conditioning and other amenities.

By law, these cabins are not allowed within 1,000 feet of either privately-owned
facilities or wildlife refuges.® If damaged, for example, by a hurricane, the cabin
owners are alowed to rebuild as long as the rebuilt cabin is no larger than the original.
But if the cabin is destroyed, it cannot be rebuilt, and the permit is permanently
cancelled.

Office staff interviewed for this report indicated that, in general, many of these cabins
created environmental hazards, such as sewage discharge. Without a connection to a
sewer system, cabins have either their own septic system, or compost or incinerate
their waste. Chemical toilets were tested, but found to be more damaging to the
environment than the raw sewage itself. Staff members were concerned that much of
the raw sewage may in fact be released into bay waters without treatment.

A second magjor problem with several cabinsidentified by staff was the existence of
houseboats docked or moored on nearby pilings. Houseboats are particularly
problematic for the Office not only because of their mobility, but also because they
are capable of damaging sensitive seagrasses and rookeries while also emitting raw
sawage into coastal waters. Houseboats cannot be classified and permitted in a
manner similar to the cabin permits and have no regulating authority.

Although permittees are required to keep the cabinsin good repair, Office staff
estimated that perhaps 10 percent of the existing cabins would be eligible for
condemnation if the cabins were subject to loca housing codes and regulations, which
they are not.”

While interviewed for this report, Office staff also indicated that many, if not most, of
current cabin permits were passed down through generations, or privately bought and
sold. Theissuance of new permitsis not competitive.

2 Interviews with General Land Office Coastal Coordination Council permitting assistance coordinator in Corpus
Christi, Texas, field office (since retired), November 2000; also, Willacy County Navigation District staff,
November 2000.

24 \/ernon’s Texas Code Annotated, Natural Resources Code, Section 33.124.

% Interview with General Land Office Coastal Coordination Council permitting assistance coordinator, November
2000.
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